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AND THE IDEOLOGISATION OF THE PROCESS OF JUSTICE REFORM IN FRANCE

AHHOmMayus. 3akOHOM 0 NpPoOZPAMMUPOBAHUU nNpa-
socydusi om 23 mapma 2019 2. so Opanyuu 6bia co3-
daH Hoswlll cydebHblll 0peaH - KPUMUHAAbHLIU cyd
denapmamenma, Komopwlli cocmoum u3 nsimu npo-
deccuoHanvHbix cydell u emecmo cyda accusos pac-
cMmampugaem npecmynJeHusi, cogepuieHHble 6e3 pe-
yuduea u Hakazyembvle JAUWEHUEM C80600bl HA CPOK
au6o 15, aubo 20 snem. Cyde6Has pegopma 6viaa
npogsedeHa NoOCnNewHo U He umend noddepicku Hu cy-
detickozo, HU adsokamcKkozo coobujecmea. OHa noJ-
HOCMbl0 OMHOCUMCsl K 2/1064/1bHbIM Npoyeccam pe-
dopmuposaHusi npasocydusi, 4mo, 8 HYACMHOCMU,
8bIPA3U/IOCHL 8 €20 AMOMU3AYUU U «Jeamamu3ayuux.
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Abstract. The Justice Programming Act of
23 March 2019 created a new judicial body in
France, the departmental criminal court, which is
composed of five professional judges and, instead
of a court of assizes, hears crimes committed
without recidivism and punishable by either
15 or 20 years of imprisonment. The judicial
reform was hastily adopted without the support of
either the judiciary or the lawyers. It is fully part
of the global processes of justice reform, which,
in particular, has resulted in its atomisation and
“de-statization”.
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BBEAEHUE

C Havasia 2010-x rogoB mpoiiecc pepopMu-
poBaHUs CyAeOGHOU CUCTEMbl YCHUJIMBAEeTCS BO
@®paH1MY, CTAaHOBUTCA NMOCTOSIHHBIM. 3aKOHBI O
IpOrpaMMUPOBAaHUK pedopMbl MPaBOCyAUs Ha
yeTbIpe ro/ia BliepeJ IpUHUMAIOTCA OAMH 33 ApY-
UM, YTO MO3BOJISIET CyIIECTBEHHO MEHSTb HH-
CTUTYLIMOHAJIbHBIN nek3ak GppaHIy3CKOU cymeo-
HOU CUCTEMBI, KOTOpasi B CBOMX OCHOBHBIX YepTax
6bL1a co3zaHa nocie PeBosronuu 1789 r., ykpe-
nuiack npu HamosieoHe u 6bL1a noATBepXKeHa
[I. ne Tosnem B 1958 r. OHa cMor/Ia NEPEKUTH
najieHue pecny6J/uK U UMIIEPUH, HO He Tlepexuia
BOCILIECTBHS Ha MPECTOJI IJI06aIU3alUH.

[IpennocnesHelt Ha CeroJHALIHUIN JleHb pe-
dbopMoii mpaBoCyys NOYTH HACUIBHO B Cy/IeOHYI0
cucTeMy Obl1 UMIIJIEMEHTUPOBAH HOBBIN OpraH -
KPUMUHAJbHBIN Cy/ AenapTaMeHTa. 3aKOH 0 Ipo-
rpaMMHPOBaHMU NpaBocyaus oT 23 maprta 2019 1.
npeyCMOTPE 3TOT CYA, KaK 3KCIIEpUMEHT IO pac-
YJIEHEHUIO Cy/la aCCU30B — COBpeMeHHOH $paHIy3-
cKko# popMbl cyma npucsKHbIX. OJHAKO, HECMOTPS
Ha OTCYTCTBUE HOJJEPKKA B MOJUTUYECKUX U B
npodeccUoOHaNbHBIX OpPUUYECKUX Kpyrax, [Ipa-
BUTEJIbCTBO MOCHEIINIIO CLeJIaTh 3TOT CyAeOHbIH
OpraH NMOCTOSIHHBIM [0 OKOHYaHUs 3KCIepUMeH-
TaJbHOIO nepuoja. TakuM 06pasoM, B cyJe6HOMN
cucreme OpaHuuu ¢ 1 saBapsa 2023 r. NOABUIKCH
KPUMUHAJIbHbIE Cy/Ibl JleIapTaMEHTOB, KOTOpPbIe
COCTOSIT U3 NATU PO eCcCUOHANBHBIX Cy/lel U pac-
CMaTpHUBAIOT ONpe/ieIEHHbIE PECTYIIEHUS.

[Io cBOel CyUIHOCTH CO3/JaHUE 3TOTO UHCTHU-
TyTa - OJWH U3 MHOTOYHCJEHHBIX 1IaroB Ha My-
TH pacTBOpeHUs1 PpaHIy3CKOU cy/leOHON cucTe-
MBI B U/I€0JI0TUYECKHUX JJoOTMaX HeoJInbepaninu3ma,
COIJIaCHO KOTOPBIM HEOGXOAWMO OT/I€/TUTh CYZbI
He CTOJIbKO OT MOJIUTUKH, CKOJIbKO OT TOCyAap-
CTBa, TaK KaK OHU JIOJDKHBI He 3aLULATh 001IH1e
ny6JIM4YHbIe UHTEPECHI (YTO SIBJISETCS CYThIO TO-
CyAapCTBa), a CAYKUTb HEKUM IJI06AJTbHBIM M-
nepatuBaM. CaM mpolecc co3JjaHUs UHCTUTYTA
KPUMHUHAJBHOTIO CyJa JenapTaMeHTa 4YeTKO WJI-
JIIOCTPUPYET UJe0JOTUYECKYI0 MOJOIJIEKY 3TOU
pedopMbl U O/IBEpPraeTcss KPUTHKe B mpodeccu-
OHaAJIbHBIX OPUAUYECKUX KPYTaX.

3HaueHue pepopMbl 2019 I. MOXKHO MOHSATH
TOJIBKO C y4eTOM Bcero mpoiiecca pedbopMupo-
BaHUs (paHLYy3CKOro MPaBOCyAHUs, CyTb KOTO-
poro CBOAWUTCA K M3MEHEHUIO CYI[HOCTHOU Jio-
TUKU MpaBoOCy U U UAeHTUPUKALUU CyBepeHa.

JTo KacaeTcs U NPSAMBIX Y4ApOB NPOTUB UHCTU-
TyTa NPUCSKHBIX, U BHEJpeHUs B 006J1aCTb 10CTHU-
UM MeHe/PKMeHTa, U (eHOMeHa aTOMU3aALHUU
Cy/leOHbIX MHCTUTYTOB I10 YyTOJIOBHBIM JleJIaM.

ITPOLIECC CO3OAHUA KPUMHUHAJIBHOTO CYJIA
AEINAPTAMEHTA: OB BEKTHBHO
HEOBOCHOBAHHAA MOCIEIIHOCTDb

WHCTUTYT KPUMHHAJIbHOIO Ccyja JAenapTa-
MeHTa OblJ H3HA4YaJbHO BBEJEH B CYAEeOHYIO
cucteMy @®paHLUM B KauecTBe 3KCIIepUMEHTA
3akoHoM oT 23 Mmapra 2019 r. o nporpaMMupo-
BaHuM pedopMbl npaBocyausa Ha 2018-2022 rr.!
(mamee - 3akoH), COTJIAaCHO CT. 63 KOTOpPOro
«B orcrynnenue ot cratbu 181 u rnaB I-V pas-
Jesa | kauru Il YrosoBHO-nipoLeccyajlbHOTO KO-
Jlekca Jiesla COBEpIIEHHOJIETHUX, OOBUHSIEMbIX
B COBEPIIEHUH NPECTYIJIEHHUs], HAKa3yeMOoro nsiT-
HaAUaThI0 JU60 JBaJLIAThI0 TOAAMU JIULIEHUS
CBOOOJbI, €C/IM OHO HE COBEPLIEHO B COCTOSIHUU
pelnyAuBa, pacCMaTPUBAIOTCS B EPBON MHCTAH-
UM KPUMHUHAJIbHBIM CYAOM... KpUMHUHa/NbHBIN
CyZ, KOTOpBIH 3aceZjlaeT B TOM YK€ MeCTe, UTO U Cy[,
accU30B, COCTOUT U3 Mpejce/aTesnsi U YeThIpex
cyZeii-aceccopoB, U36MpaeMbIX EPBbIM Ipe/ice-
JlaTeJsieM aneJUISIMOHHOrO CyAa...».

KpuMuHanbHBIA CyA JAelmapTaMeHTa fABJIA-
eTcs Cy[A0M NepBOM WUHCTAHLMH, a alessUI0
Ha ero peuieHUsi pacCMaTpPUBAET amneslIsLMOH-
HbIM CyJi acCU30B, MOCKOJbKY KPUMHHAJIbHOMY
CyAy AelapTaMeHTa nepefiajiyd 4acTb KOMIIETEH-
UK Cy[la acCU30B KacaTeJbHO MPECTYIJIEeHUH
6e3 pelnuMBa, HaKa3yeMbIX JUIIEHHUEM CBOOO-
Zibl Ha cpok Jin6o 15, 1n6o 20 seT. Ho ero cocras
SIBJISIETCS MCKJIIOUEeHHEM M3 OOBIYHOU KOMIle-
TEeHIUHW NPUCSKHBIX KaK NpeJcTaBUTesNeld Ha-
po/ia 1Mo pacCMOTPEHUIO Jle]1 0 MPECTYIJIEHUSIX
(B oTsiMuMe OT MpaBOHApYyIIeHUWH WU NPOCTYI-
KOB), IOCKOJIbKY OH COCTOUT UCKJIIOYUTENbHO U3
npodeccuoHaNbHbIX cyfed. [Io MHeHUIO pedop-
MaTOpPOB, KPpUMHHAJbHbIE CY/bl IeIapTaAMEHTOB
JLOJDKHBI CIIOCOBCTBOBATh COKPALLEHUI0 CPOKOB
Cyne6HOro pasbupaTesbCTBa U, CJAeOBaTeJb-
HO, NPOJODKUTEJbHOCTH MpeABapUTESbHOTO
3aKJIIDUEHHS, a TAKXKe COKpalleHUI0 NPaKTUKU
HMCKYCCTBEHHON NepeKBaJWPUKALUU INpPecTy-
IJIEHUH B IPOCTYIKH, TO €CTh KOPPEKLUOHAIH-
3al MU NpecTyNJaeHUuH.

1 Loi n 2019-222 du 23 mars 2019 de programmation
2018-2022 et de réforme pour la justice [J1eKTpOHHBIH pe-
cypc]. URL: https://www.legifrance.gouv.fr/dossierlegislatif/
JORFDOLE000036830320/ (naTa o6pamenus: 10.01.2025).

TIPABOBOE 'OCYJAPCTBO: TEOPVIA 1 TIPAKTUKA

[19]



basanc HYGHI/I‘IHOFO VI 9aCTHOI'O Ha4daJI B YTOJIOBHOM IIpOIlecce

Pedopma npaBocyaus 2019 r. cpasy BbI3Basia
OypHbIe IUCKYCCUU U B TPOdeCCUOHATBHBIX IOPU-
JUYECKHUX, U B MOJUTHIECKUX KPYTax, TOCKOJIbKY
OHa 6blJa pajyKajbHee BceX NpeJblAyIIUX pe-
dopm mocnesHero BpeMeHu. Heobxogumo 3a-
METHUTb, YTO JJUCKYCCHUs pa3BUBaJIACh JaJeKO He
B 1oJib3y [IpaBHUTENbCTBA, KOTOPOE WHULIUHUPO-
BaJIo 3Ty pedopmy. B 1iesioM cygeiickuii kopmyc
He CMOTpeJI C 3HTY31a3MOM Ha yCUJIeHUe Jenpo-
deccroHaNMM3anuK OpAWHAPHBIX Cy/led B CBA3U
C POCTOM NPUMEHEHUSI BO MHOTUX CYAeOHBIX Op-
raHax noJaynpodeccUoHaJbHbIX TaK Ha3bIBae-
MbIX «H. 0. CyZieii»?, MHOTM€e BBbICTYIIMJIU NPOTHUB
perpecca MUHCTUTYTa CYA0B acCU30B, MPUHIUIA
YCTHOCTH CyAe6HOro pa3bupaTebCTBa U T. [I.

C uesbio U3bexaTb WU3JIMIIHEH, 10 MHEHHUIO
[IpaBUTeNbCTBA, AUCKYycCMHU B majarax [lapia-
MeHTa B OTHOLUEHUU NPAaBUTEJIbCTBEHHOIO 3a-
koHonpoekTa, 20 anpessg 2018 r. oHO BKJIIOYM-
JIO MIPOLEIYPY CPOUHOTO €ro PacCMOTPEHHUS, YTO
M03BOJIMJIO CYyIIEeCTBEHHO COKPaTUTb [e6aThbl
¥, CcJiefoBaTeJbHO, BO3MOXXHOCTb [JleNyTaTOB
W3MEHUTb TeKCT JokyMeHTa. [locjie KOHCTUTY-
HMOHHOU pedopmbl 2008 r. OGbIBLIASA TAaK HA3bI-
BaeMasl upe3BblyaiiHasg 3aKOHOJaTesbHasl Mpo-
neaypa, co3ganHas Koncrurynueit 1958 r, ctana
O0ObIKHOBEHHBIM WHCTPYMEHTOM B pyKaX KCIOJI-
HUTEJIbHOW BJIaCTH NPOTHUB Map/aMeHTapu3Ma.
Ceityuac 0GOCHOBaHUSI CPOYHOCTH KaK TaKOBOMU
yKe He TpebyeTcs, a MOCKoJIbKY y [IpaBUTEIbCTBA
He BCerja XBaTaeT CUJIbHON MOAJEPKKU cpeld
JlellyTaTOB, OHO 4acTo MpuberaeT K 3TOM 0co6oi
3aKOHOJATeJbHON MHpoleAype AJs MPOBeLeHUs
BaXHBIX pedopM. B aTom ciydae 3aKoHONpPOEKT
paccMaTpUBaeTCs BCETO JIMIIb B OJHOM UYTEHHU
B Kax/JoW nasate [lapnamenTta. Eciu penyrtatsl
M CeHaTopbl He MOTYT JOCTUYb KOMIpPOMHMCCA

2 HecMoTps Ha aTaku HHCTUTYTA XKIOPU U ycyrybeHue
TEH/IeHI[UH ero 3aMeHbl PO EeCCHOHAIBHBIMU CY/IbIMH, CaM
npodeccHoHaNbHbIA CyJelCKUM KOpIyC napajjoKcaJbHbIM
06pa3oM noJiBepraeTcs Apyrod aTake — KOPPO3UU U3HYTPH
c BHeJ[peHUeM cyneboHol pedpopmoii 2016 I. UHCTUTYTA TaK
Ha3bIBaEMOI'0 «H. O. CyAbHU» WU €ro JaJbHeHIIeM pacnpo-
ctpaHeHueM pedopmoit 2019 1. «H. 0. cyapu» He sIBJsIETCSA
npodeccHoHaNbHBIM CYZibel B KJIaCCHYeCKOM QpaHIy3CKOM
MMOHMMaHUHY, TOCKOJIbKY, B OTJIMYKeE OT MOC/Ie/HEero, OH 006y-
yaeTcs B Bbicuieil mkoJie MarucTpatypsl (JONOJTHUTENbHOE
BbICIllee IOpUANYecKoe o6pa3oBaHUe) He MOYTH TPH roja,
a BCero JIMLIb Hefeso, TaK KaK MMeeT CTaX paboThl Mo
IOpUIMYEeCKOH crenuaJbHOCTH. B culy 3TOTO «M. 0. CyABU»
He BNpaBe UMeTb NOJIHYI CYAEeHCKYI0 3aHATOCTb, MpeTeH-
JlOBaTh Ha 3aHATHe AO/DKHOCTEH B CyJax aneJsiliMOHHOU
M KacCallMOHHOM HHCTAaHUUH U T. 1. Cyznelckudl kopmyc
BOCHPUHSAJI JaHHYI0 pedopMy KaK 3HAaK CHMXKEeHMUsl Kade-
CTBa MpaBOCY[ U, TIOTOMY YTO €C/IU TaKOH CyAbs JeHCTBU-
TeJIbHO SIBJISIETCS IOPUCTOM, OH He SIBJISIETCS, Ha UX B3IVIA[,
MOJTHOLIEHHBIM CyJibeil.

C MepBOro pasa, UYTO 0O'bEKTUBHO HEpPEAIbHO, TO
[IpaBUTENBLCTBO CO3JaeT ClelUaJbHyl0 KOMUC-
CHI0, TIOC/Ie Yero 3aKOHONPOEKT NpPHUHHUMaeTCs
cpa3y. B 06bIYHOM 3aKOHOATEJBHOU MpoLeAype
CYylLlleCTBYeT MeXaHU3M Mepesadyd 3aKOHOIpOoeK-
TOB U3 OJHOM NaJIaThl B IPYTYI0, TOKA 06e MajiaThbl
He COIJIacyloT ero TeKcT; [[paBUTENbCTBO MOXKET
npepBaTh 3TOT MEXaHU3M TOJIbKO MOCJ€e BTOPO-
ro 4YTeHUs B KaxJoH masnaTe. B ciayuyae Haiiero
3akoHa 0 pepopMUPOBAHUH NIPABOCYIHSI 3aKOHO-
JaTeJibHas mpolejypa Oblia CBeJieHa /10 MUHU-
MyMa, U yxke 19 ¢epans 2019 r. HanuoHanbHas
accambJiest IpOroJ0coBasa 3a ero NpuHsTHE.

[locnemwHOCTL B YKpENJIEHMU HHCTUTYTa
KpPHMHUHAJbHOTO CYAa JenapTaMeHTa Ha 3TOM He
3aKOHYMJIACh, pepOpMaTOPhI PEIIUIN He JI0XKHU-
JaTbCsd HU OKOHYAaHUS HM3HAYaJbHO OOBSBJIEH-
HOTO 3KCIHEePUMEHTAJbHOTO Nepuoja, TO eCThb
koHUa 2022 1., HU NpefyCMOTPEHHOr0 3aKOHOM
JIOKJIa/la 0 pe3yJibTaTax IKCIIEpUMEHTa U ero 3d-
$EeKTHUBHOCTH, YTOOBI CIeJaTh UHCTUTYT MOCTO-
SIHHBIM. J|J1s1 3TOT0 OHU CHayaJla OlepaTUBHO pac-
MIUPHUIU FreorpadUUecKyIo 30Hy IKCIIEPHMEHTA.

Tak, ABa NMpaBUTE/JbCTBEHHBIX JEKpeTa, OT
25 amnpess 2019 . u ot 2 mapra 2020 r., oGe-
cneuyusiM npuMeHeHue 3akoHa. OHM cHayvasa
npeAycMaTpUBaJU NMpPoOBeJeHUe 3KCIepUMEHTaA
B JIEBATH JlenapTaMeHTaXx OpaHuuu: ApeHHbI,
KanbBagoc, lllep, Mosenb, PetouboH, [Ipumop-
ckafg CeHa, HMBesnuH, 3po U ATJaHTHUYECKUE
[Tupeneu. Ilocse GypHBIX HapJaMeHTCKUX Je-
6aTtoB 3akoH oT 17 uwHg 2020 r., Kacarouuica
pa3J/IMUHbIX MOJOXEHUH, CBS3aHHbIX C KPU3HU-
COM KOBH/Ia, a TaKXe € BbIxoJoM CoeJUHEHHOTO
KoposneBcTBa M3 EBponelickoro corsa, yBeJu-
yuJ 1o 18 (a He mo 30, kak 3TO ObLJIO IpeJJIo-
»keHo [IpaBHUTeIbLCTBOM) KOJIMYECTBO JlenapTa-
MEHTOB, KOTOpbIe MOTJIM ObI CTAaTh MJI0IIAKaMHU
JAJis 3TOoro 3KcnepuMeHTa. Ho gekpeT oT 2 urwJia
2020 r. pacnpoCTpaHUJ 3KCIEPUMEHT TOJIbKO
Ha LIEeCTb JONOJIHUTEJNbHbIX JleNapTaMeHTOB:
H3zep, Bepxusasa FaponHa, ATiantTuyeckas Jlyapa,
Banb-a'Yas, I'Basenyna u alana. TakuM obpa-
30M, 3KCIEpUMEHT IpoBoauica B 15 gemapra-
MeHTax Opanuuu’,

3 Dorange A. Cours criminelles départementales:
état des lieux et perspectives [J7eKTpOHHBIH pecypc].
URL: https://www.village-justice.com/articles/cours-
criminelles-nouvelle-extension-experimentation,36219.
html#:~:text=de%201'expérimentation%20%3F-,Le%20
projet%20de%2010i%20pour%201la%20confiance%20
dans%201'institution,de%201'expérimentation%2C%20
donc (gaTa o6pamenus: 18.12.2024).

[20]

Ne 1 (79) 2025



The balance of public and private principles in criminal proceedings

Kak HU CcTpaHHO, KOBUJ, UMeeT OTHOIlIeHUEe
K JJaHHOU pedopMe - OH CTaJl MOBOAOM /[IJisl BHE-
JpeHUs1 psjia IOPUAAYECKUX U3MEHEeHUH, KOTo-
pble ero nepexusu, Ho GbIJIM OCHOBAaHbI Ha 9KC-
TPaopAUHAPHOCTU TOr0 Nepuojaa. 3Jiecb peyb
II1J1a O CJIOXKHOCTHU COOPATh MPUCTKHBIX MPU BCEX
OTpaHUYeHHUsAX NMpaB U CBOOO/, YeJIOBeKa BO Bpe-
Msl KOBU/IA, TeM GoJsiee korja [ocyaapcTBeHHBIN
coBeT’ OrpaHM4YW/ BO3MOXHOCTb INPUMEHEHUs
BU/IeOKOHDEPEHIUM B paMKaxX YroJIOBHOTO IMpO-
[jecca M3-3a HapyLIeHWs HCIO0JIb30BaHUEM 3TOH
TEXHOJIOTMH IpaBa Ha CIpaBeJJIMBOe CyAebHOe
pa36upaTebcTBO. BblIo 661 TOrZA JIOTUYHO I10-
JIyMaTh, YTO MOCKOJIbKY MePUOJ KOBUAHBIX OTpa-
HUYEHUH He MOXET ObITh BEeYHBIM (ec/iud peyb
JeHCTBUTENBHO UAET O CAHUTAPHOU 06CTAaHOBKE),
TO [IpaBUTENBCTBY CTOMJIO Obl MOJOXK/JATh HOP-
MasIM3alii 06CTAHOBKU U, CJIEJ0BATEJNbHO, MO-
SIBJIEHUSI BO3MOXXHOCTU OO'BEKTHUBHO OILIEHUTH
pe3y/bTaThl pa6oThl HOBOT'O Cy/ia. ITO ObLJIO OBI
JIOTUYHO, ec/iu Obl B OCHOBE CO3JaHHSl KPUMU-
HaJIbHOTO Cy/ia /leapTaMeHTa He HaX0/[UJ/Iach Yu-
CTO HJeoJiornyecKas npudrHa. [IpaBUTeNbCTBO,
HA060POT, NOCMENNIO UCITOJIb30BaTh MOCIeJHHE
Mecs1bl KOBU/ZA, YTOObI OKOHYATEJNbHO BHEAPUTD
HOBBIM HHCTUTYT B Cy/le6HYI0 cucTeMy @paHUUU.

UTak, xoTa crenyasbHasi KOMUCCHS JOJKHA
ObL1a paccMoTpeTb 3G PEKTUBHOCTb KPpUMHHAJb-
HbIX Cy/IOB JleNapTaMeHTOB B OKTs0pe 2022 r.
C 1leJIbl0 IPUHSATH pellleHHe 00 UX JajibHellien
HMILJIEMEHTAI[UU Y>Ke B Ka4yeCTBe MOCTOSIHHOTO
cyne6Horo opraHa ¢ 1 sHBaps 2023 1., MUHHCTP
octuguu yxe 14 anpess 2021 r. BHec B [lapia-
MEHT 3aKOHOIIPOEKT «O JIOBEPUHU K TPABOCY/TUION,
pellnB He NOKUAATHCS OKOHYAHUS 3KCIIepUMeH-
TaJILHOTO IIepUO0/ia /sl TIepMaHEeHTHOTO YCTaHOB-
JIeHUs1 HOBOro MHCTUTYTa. OH 060CHOBAJ CBOE pe-
IIEHUE CChIJIKOM HAa OTHOCHUTEJbHO MO3UTUBHBIN
MPOMEXKYTOUYHBIN IOKJIA/], CAeJIaHHBIN B IeKabpe
2020 r. cnenuaJibHON KOMHCCHEN C aHIVIMHMCKUM
HauMeHoBaHHeM Flash (koMuccusi-«MoJIHUSAY),
co3paHHoM HanyoHanbHOM accambJ1e.

4 TocysapCTBEHHBIH COBET — BBICIIMH aIMUHUCTPATHB-
HbIH cyn @paHiuy.

5 Dufour O. Visioconférence : une victoire en demi-teinte
devant le Conseil d’Etat // Actualités juridique. Lextenso,
19/08/2021 [3nexTponnslii pecypc]. URL: https://www.
actu-juridique.fr/libertes-publiques-ddh/le-conseil-
detat-annule-pour-exces-de-pouvoir-la-visioconference-
sans-condition-en-matiere-penale/  (mata  o6paleHus:
25.12.2024) ; Diaz H. Crise sanitaire et visioconférence :
I'inéluctable censure // Dalloz Actualité, 16 septembre 2021
[3nexTponnsrii pecypc]. URL: https://www.dalloz-actualite.
fr/flash/crise-sanitaire-et-visioconference-l-ineluctable-
censure (gata obpamenust: 25.12.2024).

TakuM 06pa3oM, 3KCIEPUMEHT 3aBEPUIUJI-
¢ nmpuHATHEeM 3akoHa oT 22 jekabps 2021 r.
HoBrble cyibl MOAABUJIKMCH BO BCex QpaHLYy3CKUX
JenaptaMeHTax ¢ 1 gHBapsa 2023 r. [lia Buja
crenuyanbHasi KOMMCCUSI BcCe-Takd cobpajach
B anpesie 2022 1, TO €CTb yXe IOCJe TOr0 Kak
3aKkoH Obl1 MPUHSAT, HO XOTs Obl [0 HayaJja
MOBCEMECTHOM paboTbl KPUMHHAJIBHBIX Cy[O0B
JlelapTaMeHTOB. JTa KOMHUCCHS, XOTS U HE PEKO-
MeH/l0BaJla Cpa3y pacopoCTPaHIThb 9KCIIEPUMEHT
no Bced PpaHuuy, 6e3 sHTy3Ua3Ma NOATBEPAU-
Jla ero yCcleuHoCTb B CBOEM [lOKJaJle B OKTs6pe
2022 r.°, KOTOpPBIA GbLI ONYyGJHKOBAaH TOJIBKO
cnycta Mecay,. [lockonbky 3akon 2021 r. mocra-
BUJI TOUKY B 3KCIIEPHUMEHTE, C/leJIaB KpUMHUHAJb-
Hble CyAbl [JleapTaMEeHTOB MOCTOSIHHBIMH, OH,
KOHEYHO, OCJIOXXKHUJ paboTy chelnyaabHON KO-
MHCCUH, B KOMIIETEeHLHI0 KoTopou de facto He
BXO/IWJIA OLleHKA 1leJ1IeC006Pa3HOCTH UMILJIEMEH-
TalMU JAHHBIX OPraHOB B Cy[e6GHYI0 CHCTEMY
@®paHnuu. OgHaKO KOMUCCUS BCe-TaKU pelinJia
NpPO0aHaIM3UPOBATh MPAKTUKY C LEJbH YIyd-
IIUThb 3TOT HOBBIM Cy/leOHbIN HHCTPYMEHT, KOTO-
pbIi OUeHb JajleK OT COBEPLIEHCTBA.

KPUTHUKA HHCTUTYTA
KPUMHWHAJIBHOTO CYJA JENTAPTAMEHTA

WHCTUTYT KpPUMHHAJBHOIO CyAa JenapTa-
MeHTa INojBepraercsi KpuTuke. [Ipexze Bcero,
BO3HHKaeT BONPOC 0 ero 3G PeKTUBHOCTH C TOUKU
3peHUs1 peasu3allUM 3asiBJEHHBIX Liejell cyzne6-
HOM pedopMbl. Ho moMHMO Takoro MeHezxep-
CKOTO0 NMOAX0Ja JOKTPUHY U NpodeccuoHalbHbIe
Kpyrd GecloKOUT pUCK PyHAaMeHTaJbHbIX H3-
MEeHEHHH CyIIHOCTH MpaBocyAus Bo PpaHiuu.

K eonpocy 06 3¢pdhekmueHocmu uxHcmu-
myma KpumMuHa/bHo20 cyda denapmameHma.
TeopeTUdecky KpUMHUHAIBHbBIH CyJ| AenapTaMeH-
Ta CO3JaH C LieJIbI0 pa3rpy3UThb Cy[bl aCCU30B,
paccMaTpuBalolye YyroJoBHbIe Jeja € yYacTueM
MPUCSKHBIX 3acejaTesied. Kak yTOYHsIeT 3aKOH,
KPUMHUHAJbHOMY CYAy AelapTaMeHTa MOJACYAHbI
JleJla COBepIIEeHHOJIeTHUX, 0OBUHSIEMBIX B COBED-
IIeHWH NpecTyl/ieHus1 6e3 peluuBa, Hakasye-
MOTO JIMIlIeHHEeM CBO60/Ibl Ha CpoK 15 uu 20 JieT.

6 Rapport du Comité d’évaluation et de suivi des cours
criminelles départementales, Octobre 2022 [3/ieKTpOHHBIN
pecypc]. URL: https://images.lexbase.fr/sst/june/Editorial/
Rapport%20du%20comité%20d%27évaluation%20
et%20de%20suivi%20des%20cours%20criminelles%20
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Kak pgetanusupyer MUHUCTEPCTBO HOCTUIUH,
3TO, HAllpUMeD, KacaeTcs:

«- TpecTyIJieHuH, HakazyeMbix 15 rogamu
JIMIIEHUs CBOGOJbI, TO €CTh, B YaCTHOCTH, IbI-
TOK MJIM BapBapCKUX AeHCTBUM 6e3 OTArYyarmlux
06CTOSITE/ICTB, M3HACUJIOBAaHUS 6e3 OTsArdaro-
IUX 06CTOSTEbCTB, HACU/IHS, BEAYILET0 K CMep-
TH, 6€3 HaMepeHUs ee IPUINHUTD, BBIMOTaTe b-
CTBa 0€e3 OTATYaIIUX 06CTOSATE/NbCTB;

- IpecTynJaeHul, HakalyeMbix 20 rogamu Ju-
IeHUus1 CBOGO/bl, HAapUMep, HEKOTOPhIX aKTOB
NBITOK U BapBapCcTBa MpPU OTATYaIOUUX 00CTOS-
TeJIbCTBaX, U30MEeHHUS CO CMepPTeJbHBIM UCXO/I0M
IpU OTATYAKOUUX 0OCTOSATENbCTBAX, U3HACUJIO-
BaHUs PU OTATYAIOLUX 00CTOSTENbCTBAX, TOXU-
LIeHUs JIIoJled 6e3 oTATr4arolux 06CTOSATE/NbCTB,
BOOpY>KEHHBIX I'pabexxell U BIMOTaTeIbCTBA IPU
OTArYaKIIMX 06CTOATENbCTBAXY .

HecmoTpsi Ha pa3Hoo6pasve TeopeTHYeCKH
eMy TOJCY/IHbIX MpPEeCTYIJIeHHUH, KpPUMHHAJIb-
HbII CyJ JlenapTaMeHTa paccMaTpHBaj BO Bpe-
Msl 3KCIIepUMEHTa B OCHOBHOM /JieJjla 06 U3HACH-
JioBaHUAX. [lo JaHHBIM, HA OCHOBaHUHU KOTOPBIX
koMmuccusd Flash mocuuTana skcnepuMeHT ycnen-
HbIM, KpUMHUHaJIbHBIE CYAbI JleNapTaMeHTOB NpU-
HSIJIM K pacCMOTpeHHUI0 Bcero 57 fen (4o KoHIA
s 2020 r.) B oTHolleHUU 67 OOGBHUHSEMBIX.
91 % 3THX Jes KacaJlucb NPOCTBIX HU3HACHUJIO-
BaHUWM WJIM HW3HACUJIOBAHUU MpPHU OTArYarolUX
06CcTOATENbCTBAX. EC/IM MPUHATH BO BHUMaHUe
6oJsiee MUPOKUM MEPUO/JI, TO, COTJIACHO JIaHHBIM
JIOKJIaZla CIenuabHON KOMHCCHH, «C 5 ceHTH-
6psa 2019 roma no 14 uwHa 2022 roga KpUMU-
HaJIbHBIMM CYAaMH JelapTaMeHTa PacCMOTPEHO
387 nmen. B 88 % 3Tux Aes y4acTBOBasl TOJIBKO
OfUH O0OBUHsAeMblH. H3HacuOBaHUS COCTaB-
st 88 % ciydaeB, a U36MEHUSI CO CMepTeJib-
HbIM UCXOJI0M — 5 %»%. JlyiA cpaBHEHMS, TOJbKO
B 2022 r. cyabl accu3oB BbeiHecau 2400 o6BUHU-
TeJIbHBIX IPUTOBOPOB, B TOM uuciae 1205 u3 Hux
no JejaM 06 U3HacuI0BaHUsAX, a MB/| ®panuuu
3aperucTpupoBasio B TOT ke rof 38 400 obpa-
[IIEHUW MOTEePNEeBIINX B CBA3U C U3HACUJIOBAHU-
eM. Cyzsi Mo CypoBOM CTaTUCTHUKE, MOXKHO COMHe-
BaThCs B 3G PEeKTUBHOM pa3rpyskKe Cy[0B acCU30B

7 Uupkynsp MunucrepctBa toctuuuud ot 07.12.2022
Ne CRIM 2022-21/E1-07/12/2022.

8 Januel P. Cour criminelle départementale : bilan
positif, généralisation hative? // Dalloz actualités. Edition du
21 novembre 2022 [3aekTpoHHbIH pecypc]. URL:
https://www.dalloz-actualite.fr/flash/cour-criminelle-
departementale-bilan-positif-generalisation-hative (maTa
obpauenus: 20.12.2024).

C MosiBJleHHWeM B cyie6HOM neizaxke @paHuuu
KPHUMHUHAJIbHBIX Cy/I0B JleNapTaMeHTOB.

Kak yTBepxkpaaso [IpaBuTenbcTBO, BHOCA 3a-
KOoHOTNpoeKT B [lap/laMeHT, KpUMHUHaJbHbIE CY-
Jlbl IellapTaMeHTOB OYAyT pacCMaTPUBATh Jesia
OBICTpee U JlellleBJie, YeM Cy/ibl aCCU30B. 3/IeCh
[IpaBUTE/NLCTBO OTKPOBEHHO NPHUOGEINIO K apry-
MeHTaM HeoOMeHe/PKMEHTA, TEOPHUS KOTOPOTO He
MPUHUMAET B pacyeT BONPOC KayeCcTBa OTIIPaB-
JieHUs mpaBocyaus. B aToi soruke 3dpdekTun-
HOCTb OLlEHMBaeTCs JIMIIb CTOUMOCThI0. Ha mep-
BbIi B3MVIA[], IeICTBUTEIBHO, MOXKHO CUUTATh 3TY
1|eJib BBINIOJIHEHHOH, N0 KpallHel Mepe, COTJIaCHO
JlaHHbIM, TpPeJOCTaBJEHHBIM CIEellMaJbHON KO-
muccuet: «Ilo atum 387 gesaM moTpeb6OBaNOCh
863 nH4 cnymaHui (To ecThb 2,23 AHS Ha OAHO Jie-
J10). Mo undopmalyu, npeocTaBJIeHHON KOMUC-
CUH, CylaM acCHU30B [iJisi pPACCMOTPEHHUS 3TUX Ke
Jles1 moTpeboBasioch 661 982 MHA 3acefjlaHui, WU
Ha 12 % Gouibie. O6IIMN CPOK CyAeOHOTO pa3ou-
paTesibCTBa B KPUMHUHAIBHbBIX CyAaX AenapTaMeH-
TOB COCTaBWJI B cpefHeM 11,8 Mecs1ieB, U/Y IOYTH
roa. Ho aToT cpok "MoxeT 6bITb B ZBa-TPH pasa
OoJIbIllE B CyJle aCCU30B H3-3a TPYIHOCTEH, C KO-
TOPBIMU 3THU CYZbl CTAJIKUBAIOTCS IPU paccMoTpe-
HUH PaCTYLIEro KoJndyecTsa gena"»’,

O/1iHako 3TH U pPbI TOCTABJEHBI 110]] COMHE-
HUe B JIPYyTUX JokJajax. Hampumep, «B oTuyeTe
MPUBOJIUTCS OIleHKa, IMpeJCTaBJeHHasA Haluo-
HaJIbHOW KOHQepeHIMel MepBbIX MpejcejaTe-
Jiel aneJIJIALMOHHBIX CYZ0B, COTJIAaCHO KOTOPOWU
KC/ (KpuMUHa/IbHBIE Cy[bl JeNapTaMeHTOB)
MPUBOJAT K 3KOHOMHM B CpeJHEM [ABYX JHeEHU
CAyUIAaHUH MO0 KaXK/JOMYy JeJy, a U3 elle OoJiee
OCTOPOXXHOr'0 pacyeTa YOpaBjeHHsl CyJeGHBIX
cayx6 caeayetT, uto KC/l mo3BoJIsAIOT CoOKpa-
THUTb BpeMs, 3aTpauuMBaeMoe Ha pacCMOTpeHHe
Ka)k/IOTO ZieJia, BCEro Ha OZjvH ZieHb» 0,

BoJiee Toro, 11e1eC006pa3HO OIeHUThb BHITO-
Jlbl, €C/TA OHU €CTh, B paMKax BCEro YroJIOBHOIO
nponecca. CornacHoO AOKJaAy ClelualbHOU KO-
MHCCHUU CTOPOHBI Yallle MOJAIT anesUISIIHUI Ha
pellleHUs] KPUMHHAJbHBIX CYAOB JAelapTaMeH-
TOB, YEM Ha pellleHUs Cy/IoB accu30B: «[lo mesmam
00 M3HACUJIOBAHMUSAX JI0JIs ANEeJIJISILIUNA COCTaBJISA-

9 Januel P. Idem.

10 Fiorini B. Le bilan calamiteux des cours
criminelles départementales: analyse critique du dernier
rapport d’évaluation // Le Quotidien. 2022. Novembre
22 [dnexktponHbii pecypc]. URL: https://wwwlexbase.
fr/article-juridique/89911321-point-de-vue-le-bilan-
calamiteux-des-cours-criminelles-departementales-analyse-
critique-du-dernier (gata o6pammenust: 25.12.2024).
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The balance of public and private principles in criminal proceedings

eT okoJi0 22 %, 4TO HECKOJIbKO 60JIbllle, YEM MO
JleiaM, pacCMaTpUBaeMbIM B CyZ[e acCU30B, I[e
oHa cocTaBaseT 17 %»l. Jlaxe cama koMHuccUs
«CYUTAET, UTO ObLJIO ObI L[e1eCO06Pa3HO YAEJIUTD
ocoboe BHMMaHHE 4YacTOTe OOXaJl0BaHUA pe-
meHu#, BoiHeceHHbIX KC/l, ¢ yyeToM BJIMSIHUS,
KOTOpOE 3TO MOXET 0Ka3aTb Ha CPOKH paccMo-
TpeHHUs] Aes». [JledCTBUTENBHO, CIelyeT IOoM-
HUTb, UYTO CPOKHU PACCMOTPEHHUS Jes B amesuis-
IIMOHHBIX Cy/]laX ACCU30B OYeHb BEJIMKH, YTO 3TU
CYABI COCTOSIT U3 TpeX CyJed U JeBATU NPUCTK-
HbIX 3acejaTeJiel, a 3TO NpejoJaraeT cJjaylia-
HUf, KaK IpaBuUjo, Gojiee NMPOJOKUTENbHBIE,
yeM B MEPBOW UHCTAHLMH, COCTOSILENA CErofHs
13 Tpex NpodeccuoHaI0B U LIECTHU MPUCTKHbBIX
(nocsie pedpopmer 2011 1.).

Bompoc cTouMOCTH HeoJJHO3HAu€eH U AJis ca-
MOM crenuaJbHOM KOMHUCCUU: «XOTsl LUPPbI UHO-
r/la pas3/MyalTcd, CpefHsAs CTOMMOCTb OJHOIO
JIHA CJYIIaHUM B KPUMUHAJBHOM CyJle JenapTa-
MeHTa oneHrBaeTcd B 1100 eBpo 1o cpaBHeEHUIO
c 2060 eBpo B cyne accusoB. Hacroawasa Tpya-
HOCTb 3aKJl4aeTcs B NepcoHase. KpuMuHaib-
HBbIM cyJ JlemapTaMeHTa COCTOUT U3 NATHU CyJeH,
10 KpaliHell Mepe Tpoe U3 KOTOPbIX J0KHbI ObITh
NOJTHOCTbIO NpOodeccuoHaJbHbBIMU (a He MOoJy-
npodeccUOHa/JbHBIMY, TO €CTb HE «HU. 0.» -
K. B-TI'). B o611eii cioxkHocTu 1o 387 aeJsiaM ObLIO
npuBJiedeHo 1935 cygeit, 3 koTopbix 15 % 66114
noyeTHbIMH, a 18 % - "u. 0. cyapu". OgHAKO Mpa-
BOCY/IMIO HE XBaTaeT YeJ0BEYECKUX PEeCypCOB» 2,

JelicTBUTEeNbHO, JedUIUT KaJ[pOB CEroj-
HA BO ¢paHLy3CKOM NpaBOCYJUM HACTOJbKO
OCTpbIHM, YTO 3aKOHOJATeJb, KaK OTMeYaJsoCh
paHee, HayaJ pacIIUPATb CHOPHYIO NPaKTUKY
NpUBJIEYEHUs] TaK Ha3bIBa€MBbIX «H. 0. Cy[ei»,
TO ecTb NpodecCUOHAJIbHBIX IOPUCTOB, § KOTO-
PbIX HET TPeX JieT MOATOTOBKH B Briciiedl mmko-
Jie MaructpaTypsbl. boJsiee Toro, corjiacHo 3ToOM ke
cyne6Hoit pedpopme 2019 r. B cygax nepBoy UH-
CTaHLMH 10 TPaXKAAHCKUM JieJlaM CyJ, MOXeT pac-
CMaTpUBaTh [ieJI0 B HEIIOJIHOM KOJIJIErHaJbHOM
COCTaBe, KOI/la He XBaTaeT OJIHOTO Cy/IbU-acecco-
Pa, eciM CTOPOHBI COTVIACHBI HAa 3TO, UJIHA B 004-
3aTeJIbHOM Nopsifike (HEB3Upasd HAa UX COIJIacue),

11 Januel P. Idem.

12 Lut. mo: Que va changer la généralisation des
cours criminelles départementales. Université de Rouen
Normandie. Actualités [JnekTpoHHbIlt pecypc]. URL:
https://www.univ-rouen.fr/actualites/que-va-changer-la-
generalisation-des-cours-criminelles-departementales/
(maTa o6pamenus: 20.12.2024).

ecJii BO BTOPOM pa3 Takke He yJjajoch cO6paTh
MOJIHBIM COCTaB U3 TPeX CyAeu.

Bosiee Toro, cosgaHve KpUMUHAJIbHbBIX Cy-
JIOB JleapTaMeHTOB 00s3bIBaeT MPeJJOCTABUTH
3a/Ibl [JIJIs TIPOBeJieHUsl CyAeGHOro Mpoliecca,
YTOOBI 3aceJaHHS KPUMUHAIbHBIX Cy/IOB Jenap-
TaMeHTOB MOTJIM MMPOBOAUTHLCSA OJHOBPEMEHHO
C 3acelaHUsMM Cy[OB acCU30B, He OKa3bIBas
Ype3MepHOTO BJIMSAHHUS Ha CJAYLUIAHUSA IO HUC-
NpaBUTEJIbHBIM JlejlaM (JejlaM O MPOCTYINKax).
Ho 3Tu faHHbIe He GbLJIN YUTEHBI ClleljMaIbHON
KOMUCCHEN NMPOCTO NMOTOMY, YTO OHAa UMM He
obGJiafiana: «4To KacaeTcs MOTPeGHOCTEeN B He-
JBM>KMMOCTH, BbI3BaHHBIX pPacClIpOCTpaHEHUEM
KC/... To, XoTs 6bLIM omnpejie/ieHbl NepCleKTH-
BbI pacuiMpeHus HeJBMXKUMOro ¢poH/ia B paMKax
60/1ee MacuITaGHOTO MPUBJIEYEHUS U MPOJABU-
YKEeHMUsI 110 CIIYKOe cyielt 1J1s uX o6ecredyeHus o-
MellleHUsIMH, OHA TeM He MeHee He pacroJaraeT
Kakou-1160 uHbopMaluen o BblJeJIeHUU 3TUX
06bEKTOB HEJBMXUMOCTH JJisi HOBbIX KCJ»!3,
CorstacHo ¢paHILy3CKOU AOKTpPHHE, «TaKUM 00-
pa3oM, ujess 0 TOM, UTO TIOBCEMECTHOE BBeJe-
Hue KC/l 6yneT o3HayaTh COKpallleHUe rocyaap-
CTBEHHBIX PAacXO/0B, B 3HAUUTEJbHOU CTENEeHHU
OMpoBepraeTcs BbIBOJAAMHU KOMHCCHUH, TOCKOJIb-
Ky NpU YTEHUHU 0KJIa/la BOSHUKAET 60JIblile BO-
IIPOCOB 110 3TOMY BOIIPOCY, Y4eM OTBETOB» %,

Jlpyrast mpu4YrMHA CO3/]aHUSA KPUMHHAJIbHbBIX
CYyZI0B JlemapTaMeHTOB COCTOsIa B HEOOXOAu-
MOCTH COKPaTHUTb MPAKTUKY TAaK HA3bIBAa€MOM
KOPPEKIUOHATH3AI[UU IPeCTyIJIeHHuH. [1o aToMy
BONPOCY ClleljMajibHasi KOMUCCUS He TOJIbKO Y-
Jia OT OTBETA, HO B UTOTe JIETUHTUMHPOBaJa CaMy
3Ty NPaKTHUKY: «60JIbIIMHCTBO ONMPOIIEHHBIX KO-
MUCCUEN JIWL, He YBUJENU CHIKEHUs MoKasaTe-
Jiell KOppeKLUOHaNIu3alluu NpecTyNJIeHUul, He-
CMOTPS Ha TO YTO 3TO ObLJIO OJJHON U3 OCHOBHBIX
uene pedopmsl. ..Komuccus paspenseT 3TOT
"061IMI BBIBOJ, O TPY/IHOCTSIX B OIleHKE BO3/lel-
ctBus KC/l Ha KOppeKMOHA/IU3aL U0 IPeCTYILIe-
HUK". OHa CYMUTAET, YTO He CJeJyeT 3anpelnaTh
MPUHIMUIT KOPPEKI[MOHANN3ALUN TPeCTYIJIeHUH,

ec/d €eCTb COrJlache TpaKJaHCKoOro ucra»t®,

13 Ministere de la Justice. Rapport d’évaluation et de
suivi de la Cour criminelle départementale. Octobre 2022.
P. 32-33 [JsnekTpoHHblll pecypc]. URL: https://images.
lexbase.fr/sst/june/Editorial/Rapport%20du%20
comité%20d%27évaluation%20et%20de%20suivi%20
des%20cours%20criminelles%20départementales.pdf
(#aTa o6pawenus: 08.01.2025).

14 Fiorini B. Idem.
15 Januel P. Idem.
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TeM caMbIM KOMHCCHSI CMHUpPHJIACh C peasbHO-
CTbI0 CJIO)KHOCTH HMHCTUTYTa KOPPEKIMOHAJIU-
3alliy U TJIyGUHBI €ero KOpHeW BO PppaHILy3CcKOM
CyZle6HOM NnpaKTHKe. BbIBOZBI KOMUCCUU TaKKe
onupawTcs Ha nosunuio Ppaniysckoil acco-
[IMalluy CJIeJCTBEHHBIX CyZeH, COIJIaCHO KOTO-
pOH «IpaKTHKa KOPppPEeKLMOHAIU3A MY 3aBUCUT
OT HEeCKOJbKHUX (aKTOpPOB, B YaCTHOCTHU OT Ha-
CTPOS TPAXKJAaHCKUX UCTIOB, MO3ULUU MECTHBIX
KOJIJIETUH a/IBOKATOB, YTOJIOBHOW MOJIUTHUKHU
IPOKypaTyphl, OLEHKHU CYAbSMH XapaKTepa Je-
SIHUH, KOTOpbIe Iiejiecoo6pasHo nepekBaaudu-
[IMpOBaTh B NPOCTYNKHU B KOHKPETHBIX CAy4yasx
(moMuMO cy1ecTBOBAaHUS CJI0KUBILUXCS B TPaK-
THUKe N0JIX0/10B K KOPPEKILMOHAIN3AL MU TeX UIH
MHBIX JesiHUH), KauecTBa pa3bupaTesbCTBa B
MCIPaBUTEJbHBIX CYAaxX [0 ZieJlaM O IPOCTYIKaX,
YPOBHS KOMIIEHCAlUU IPaXKJaHCKUM HCTLAM Y,
HaKOHell, OT CPOKOB CyZe6GHOro pasbuparesib-
CTBa IO YTOJIOBHBIM JiesiaM». Kak HanoMUHaeT
JIOKJIaJl, B OCHOBHOM /iBa paKTOpa HUBEJTUPYIOT
HOMBITKHA MOKOHYUTDH C NPAKTHUKON KOPPEKIHO-
HaJIM3al[MK: BO-TNIEPBbIX, «CUJIA MpeleleHTa, Mo-
POXJeHHOTO CylleCTBYOLIeld NPAaKTUKON LIUPO-
KOU KOppEeKI[MOHAJNU3alMKu», BO-BTOPBIX, PUCK
HeperpysuTh B NMPOTHUBHOM CJydae amesJIsiliu-
OHHbIE CyJibl aCCH30B, KOTOpPbIE JO/DKHBI TOTJA
paccMaTpuBaTh MOYTH BCE 3THU Jiesla, eCJU OHU
He OYJyT NMepeKBaJUuPUIMPOBAHBI B MPOCTYIKHU
M OCTaHyTCA NPeCTyIIeHUsAMuU ®,

K eonpocy o pucke ¢hyHdoameHmMabHbuIX
u3MeHeHull cywyHocmu y20/108HOI cmuyuu
80 Ppanyuu. llpodeccuoHalbHble KPYryd Bbls-
BUJIM B OCHOBHOM /1Ba PpyH/JaMeHTa/bHbIX PUCKA
M3MeHeHHUs CYyIHOCTH PpaHIy3CKOTro yroJ0BHO-
ro NpaBOCY[US: MOCATATENbCTBO, BO-NIEPBbIX, HA
HNPUHLHUI YCTHOCTH cy/ile6HOro pa3éupaTeibCTBa
C OrpaHUYeHHEM YCTHBIX /e6aTOB, BO-BTOPBIX,
Ha JIeMOKpaTHUYeCKHMH XapaKTep MNpaBOCyAUs
C OrpaHUYEHHEM MCIOJIb30BAHUS NPHUCTKHBIX.
Kak M0o>xHO MpoYUTaTh B 0PULHATbHOH fieK1apa-
IIMY coO6LIecTBa a/JBOKATOB, Ha cBoei [eHepasib-
Holt accambJiee 13 gekabps 2023 r. HanuyoHasnb-
HbIM COBET aJIBOKAaTOB €JUHOIJIACHO BBICTYIIHJI
IPOTUB KPUMHHAJIbHBIX Cy[OB JelapTaMeHTOB,
KOTOpbIe NMPEJCTABJISAIOT ONACHOCTb JJs CyAe6-
HOM JIEMOKPAaTHH U YCTHOCTH Je6aToB!’.

16 O koppekuuoHanusanuu cM.: Ministére de la Justice.
Rapport d’évaluation et de suivi de la Cour criminelle
départementale. P. 27-29.

17 Conseil national des barreaux, Premier bilan pour
les cours criminelles départementales, 16 janvier 2023
[3nexkTponnseii pecypc]. URL: https://www.cnb.avocat.fr/
fr/actualites/premier-bilan-pour-les-cours-criminelles-
departementales (zaTa o6pamenus: 08.01.2025).

Kak u3BeCTHO, MHCTUTYT MNPUCTHKHBIX ObLI
HMILJIEMEHTUPOBAH B cy/leOHYyI0 cucTtemy PpaH-
uuu nocuae Peposronuu 1789 r. BnepBble 3TOT
WHCTUTYT W MPUHIUN YCTHOCTU OBbLIU YCTAHOB-
JieHbl 3akoHOM OT 16-29 ceHTs16ps 1791 1. 0 no-
JIMIUM 6e30TacHOCTH, YrOJIOBHOM ITPaBOCYAHH
U MHCTUTYTe NpUCOHKHBIX'S, JlemyraT AzpueH
JronopT B cBoeM Jokyaafe B HannoHanbHOM ac-
camb6uiee 27 HOA6PsA 1790 r. cBSI3a/1 MOHATHS CBO-
6016l ¥ MHPa (B CMbICJIE 6€30MaCHOCTH) C y4aCTH-
eM TpakJiaH B OTIpaBJeHUU NpPaBOCY[HUs, YTO,
[0 ero MHEHMIO, laeT rocyJapcTBy NpaBo NpH-
HUMaTb B OTHOLIEHWU CBOUX FPaXKJaH NPUHYAHU-
TeJibHble MEPbI, OTPAaHUYMBAOIIUE UX CBOOO/bI.
Bo BpeMs peBoJilOIUI JeWCTBUTENbHO BCerja
BCTAeT BOMNPOC JIETMTUMHOCTH HOBOH BJIACTH,
U TOTJ|Ja MeXaHU3Mbl NMPSIMOTO YyYaCTUS FPAXKAAH
B paboTe rocyaapcTBa MO3BOJISAIOT MEPENUTH OT
OJHOM CHCTeMBl NpaBJjeHUd K Jpyroi. Ho no-
MHMO 3TOTO CHelUuPUIECKOro OOCTOSTENbCTBA
ApnpueH /[1onopT BUEJ B UHCTUTYTE MPUCSKHBIX
He0OXOIMMBbIM 3JIEMEHT /I YTOJIOBHOTO ITPaBo-
CyAus B 1|eJIOM M3-3a 3HAYMMOCTH JJ1s1 06111ecTBa
JleJ1, paccCMaTpHUBaeMbIX 3TUMU Cy[aMH: YTOJIOB-
HOe IMpaBOCyJIUE «BOOPYKEHO MeYOM 3aKOHa,
OHO He MOXeT 060WTHCh 6e3 COOTBETCTBYIOILE-
ro amnmapaTa U HEKOTOpPOTro BeJindus. ITOT MeXa-
HU3M HE06X0A UM AJis1 GOPMUPOBAHUSA Y TPaXK/IaH
NpeACTaBJeHUs] O COOGCTBEHHOM JIOCTOMHCTBE
NpU BIHECEHUU pellleHUH, Kacalolluxcs UX CBO-
60/bl, YECTU WJIM >KU3HH, OH TaKXe Heob6X0JUM
JlJ1s1 oGecriedeHus] He3aBUCUMOCTHU CyJiel U JloBe-
pust K MX permeHusM» .

TakuM 06pa3oM, HeECMOTpS Ha CepUIo0 pe-
dopm cepenunbl XX B., TpaHCPOPMUPOBABIIYIO
Bo ®PpaHUMH KJIACCHUUYECKUN CYA NPUCTKHBIX
B ocobyro ¢dopmy cyaa accusos®’, oH ocrascs
€/IMHCTBEHHBbIM YTOJIOBHBIM CYZOM, T/Zle BMECTe
C CyAbSIMM 3acelal0T NpeACTAaBUTEJHW HApOAa,

18 Décret sur la police de sfireté, la justice criminelle
et l'institution des jurés (titre Ier a XV), lors de la séance du
16 septembre 1791 // Archives parlementaires de la
Révolution frangaise. 1888. Ne 30. P. 696-712.

19 Duport A. Rapport fait au nom des comités de
constitution et de jurisprudence criminelle, de la loi sur la
police de siireté, la justice criminelle, et I'institution des jurés,
Assemblée nationale, séance du 27 novembre 1790. Paris:
Imprimerie nationale, 1790 [JsnexTpoHHbIH pecypc]. URL:
https://droitpolitique.com/publications/document/520/
rapport-fait-au-nom-des-comites-de-constitution-et-de-
jurisprudence-criminelle-de-la-loi-sur-la-police-de-surete-
la-justice-criminelle-et-l-institution-des-jures (mata o6pa-
wenwust: 08.01.2025).

20 CM. 06 aToM: Pradel J. Procédure pénale. 15 éd. Paris :
Cujas. 2010. P. 63-64.
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obJsiazaroliye o4YeHb LMPOKKMMHU IIpaBaMHU IO OT-
npaBJieHUI0 NpaBocyaus. K ToMy ke 3akoH o
CUX TIOp UMeHYeT 3TUX IpeJcTaBUTe/Nel HapoJa
He 3aceaTessIMH, a UMEHHO NPHUCSKHBIMU, UTO
M03BOJIIET COXPAHATb CO3JJaHHYIO ellle B IepHUOJ
Pesositonuu sierutumHoctse. [loaTomy, korga cyg,
accU30B NpHUHUMAET pelleHHe, Kacawlleecs Co-
BepIIEeHHUs IPeCTyIJIeHHUs], 06BUHSEMbIH J0/KEH
HNOHSATh, YTO B JIMLE HNPHUCTKHBIX 8C€ 06LIECTBO
IPUHHUMaET 3TOT pelleHre U OCYX/JaeT 0O6BUHS-
eMoro. CaM 1o ce6e MUHCTUTYT acCU30B He TapaH-
TUpPYeT KadecTBO MPaBOCYAUs, HO AaeT rocyjap-
CTBY [IONOJIHUTEJbHYIO JIETUHTHMHOCTb. B 3TOM
CMBbIC/IE MHCTUTYT NPUCTHKHBIX (accu3oB) Mo-
KeT OBbITb TOJIbKO 3KCTPAOpAHWHAPHBIM OpyAUEM
NpaBoOCy[Us, A/ 0C000 TSKKUX NpecTyIJIeHUH.
Bce noneITKU ero npeBpalieHus B TeKyIIUNA UH-
CTPyMEHT INpaBOCyZUsi oGpeueHbl Ha Mopaxe-
HUe, NOCKOJIbKY 3TO MOTpebyeT NpHUBJIeYEHUs
CJAMIIKOM GOJIbIIMX 4YeJO0BEYEeCKUX CUJ U IOo-
TOMY, UTO 6aHa/sM3alMsl UHCTUTYTa He IOBJIe-
4yeT 3a c060# nmoBbIleHUsI 3GPEKTUBHOCTH OT-
NpaBJeHUA NpaBOCyAud. BeicTynasa B 3awjuTy
VHCTUTYTa NPUCTKHBIX U MPUHLUINA YCTHOCTHU
J1e6aToB, OJUH U3 CyJel, HeOJHOKpPAaTHO NpeJ-
ceJlaTeJbCTBOBABIIMM B CyJlaX acCU30B, CKa3aJl
Ha KoHdepeHLMH, opraHusoBaHHod Kaccanu-
OHHBIM cyzoM 27 uwoHA 2024 r.: «Cyzbl aCCU30B
Jal0T — A Obl Jly4llle cKa3aJ — JaBaJju — 4YTO-TO
IleHHOe: 0c060e MeCTO /151 BblpaXkeHUsI MHEHUH,
c/yllaHue, XapaKTepHu3ylolleecsl yCTHOCTBIO Je-
6aToB. CyUIHOCTb JaHHON YCTHOCTHU B IPHUCHXK-
HbIX, KOTOpbIX HEBO3MOXHO 00513aTb YUTaTb
NKMCbMEHHbIE MaTepHasbl Jesa»?l,

Bojiee TOro, MHCTUTYT CyZa acCU30B ABJI-
eTcs, IOMUMO pedepeHIyMOB, OJHUM W3 pPeJKUX
BUJIOB NPAMOrO y4acTUA TpakAaH B rocygap-
CTBEHHBIX JleslaX. A ydacTHe 4YesJl0OBeKa B rocy-
JlapCTBEHHDIX JleslaX JeJlaeT U3 Hero rpaxJaHu-
Ha 3TOro rocygapcrBa. Kaxaplil roj nopspaka
20 000 rpaxzaH BblOUpaOTCS M3 M36UpaTesib-
HbIX CHHUCKOB JJI1 y4acTHUs B KadyeCcTBe NpHU-
CSKHBIX B CyZeGHBIX Mpoleccax Cy0B acCHU30B.
C co3faHMeM KpHUMHUHAJBHBIX CYZAOB JenapTa-
MeHTOB uX Tenepb cTaHeT MeHee 10 000. B Hos-
6pe 2022 r. 6oJiee ThICSYU Cy[el, OPUCTOB, yie-
HBbIX U TOJHUTHUYECKUX JesTesield onMy6JIMKOBaIN

21 Cour de cassation. Justice, communication et liberté
d’expression. 17 juin 2024 [dnekTpoHHbIH pecypc]. URL:
https://www.courdecassation.fr/agenda-evenementiel/
justice-communication-et-liberte-dexpression (gaTta o06pa-
menus: 08.01.2025).

COBMECTHYI0O KOJIOHKY B rasete Le Monde, rje
OHU KPUTHUKYIOT NOJUTHYECKOE pellleHHe aTaKo-
BaTh «IOC/eJHee JeMOKpPAaTHYECKOe MPOCTPaH-
CTBO, MO3BOJISAIOILEE CYAbsIM U TpakJaHaM, BbI-
O6paHHbBIM 110 KpebHuIo, BCTpeyaThbCsl, 06CYKAaTh,
COBEIATbCI U BMECTE BEPIIUTH IPABOCYAUE
"BO MMs (ppaHIly3CKOro Hapoga"»2,

HUAEO/IOTUYECKHH APEH®
CYAEBHOM CUCTEMBI ®PAHIIUU

C 2000-x romoB wHAeoJsorusainus mnpoiecca
pebopMupoBaHus (paHIy3CKOro MpaBOCYUs
B IleJioM ycuiuaack. OHa BbIpaXkaeTcsl B OCHOB-
HOM B TaKHX TIJIOGA/JIbHBIX SIBJEHUSX, KaK Me-
Hemxepusanus, quopoBusanusa (M 3HAYUT, €ro
BUPTYya/IM3alius) U aToMusanusi. BHeapeHue uH-
CTUTYTa KPUMHHAJIbHOTO CyJa JenapTaMeHTa
OTHOCHTCS K 3TOH 00II[el JIOTHKE.

MMeHHO UMNepaTUB MeHeMKepU3aluu mpa-
BOCYJIMSI MO3BOJIM KOHCTUTYIIMOHHOMY COBETY
@®paHUuK Jeraau3oBaTb KpPUMHHAJIbHbIE CYZbl
JenapTamMeHTOB. Ha ocHoBaHUM npeAnoaraeMo-
ro HapylleHUsI IpUHLUIIA paBEHCTBa Nlepes] 3aK0-
HOM U CyJIOM NIPU CO3J,laHUU Pa3HBIX YCJIOBUH AJi
paccMOTpeHHs YyTOJOBHBIMU CYAaMHU JeJ O Ipe-
CTYIJIEHUSIX IPOTUBHUKU 3TON pedopmbl 21 ceH-
TA6pa 2023 1. 06paTuInCch B KOHCTUTYIIMOHHBIN
COBET B paMKax NpoleAypbl TaK Ha3bIBa€MOTrO
NPUOPUTETHOIO BOMPOCA KOHCTUTYIIMOHHOCTH.
JlaHHas npotie/iypa no3BoJisieT CTOPOHaM BO Bpe-
Ms cyfeOHOro pa3bupaTesibCTBA B MEPBOW WU
BTOPOM MHCTAHIIUU B CYAax 06IIel IPUCAUKIUN
WJIM B QIMUHUCTPATHUBHbIX CyZIaX 00PaTUTbHCS Ye-
pe3 KaccaunonHsiii cyg unu [ocynapcTBeHHBIN
coBeT B KOHCTUTYUMOHHBIN COBET AJis paccMo-
TpeHHU KOHCTUTYLIMOHHOCTU ONpe/ie/IeHHbIX 3a-
KOHO/JATeJIbHbIX MOJ0XKEeHUH, Ha KOTOPhIX OCHO-
BbIBAeTCs BBIBOJ, COOTBETCTBYIOIIETO Cy/ia.

B cBoeMm pemeHuu ot 24 Hos6pa 2024 1.3
KOHCTUTYLIMOHHBIN COBET OMNpaBJa/l CO3JaHHE

22 Leffacement programmé du jury populaire de
la cour d’assises porte atteinte a la liberté, I'humanité
et la citoyenneté. Le Monde, 3 novembre 2022 [Jsek-
TpoHHbIA pecypc]. URL: https://www.lemonde.fr/idees/
article/2022/11/03/l-effacement-programme-du-jury-
populaire-de-cour-d-assises-porte-atteinte-a-la-liberte-1-
humanite-et-la-citoyennete_6148296_3232.html (mata 06-
pauenus: 08.01.2025).

23 Décision du Conseil constitutionnel n 2023-
1069/1070 QPC du 24 novembre 2023 [3eKTpOHHBIN

pecypc]. URL:  https://www.conseil-constitutionnel.fr/
decision/2023/20231069_1070QPC.htm (zaTa o6palieHus:

TIPABOBOE 'OCYJAPCTBO: TEOPVIA 1 TIPAKTUKA

08.01.2025).
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Pa3HbIX YCJOBUM MPU PAaCCMOTPEHUU JieJl O Tpe-
CTYIUIEHUSIX B KPUMHUHAJIbHBIX CyJaX JAelapTa-
MEHTOB U B Cy/lax acCHU30B.

Jleso B TOM, YTO CyJ, acCM30B, 06/1aJat0UUi
MOJIHOW HOPUCAUKLUEN OJisT pacCMOTPEHUsT BO-
npoca yroJOBHOM OTBETCTBEHHOCTH JIHI], OOBU-
HSeMbIX B MPECTYIJIEHUSX, COCTOUT U3 TPeX Cy-
Jled U KIOPH, COCTOSIIIET0 B IEPBOX MHCTAHIIUU
u3 mectd npucskHbiX. CoracHo ct. 359 YIIK
®pannuu awboe pelleHHWe O BUHOBHOCTH, He-
6J1aronpUsATHOE [IJis1 OOBUHSEMOr0, TPUHUMAET-
cs1 GOJIBIIMHCTBOM (HE MEHEE CEMH) TOJIOCOB MPHU
BbIHECEHUH pelleHUs CYy[,0M acCU30B EPBOM UH-
ctaHuuu. Kpome toro, ct. 362 YIIK npegycmartpu-
BaeT, B YaCTHOCTH, YTO eCJIM pellleHHe 0 HaKa3a-
HUU IPUHUMAETCs abCOIOTHBIM 60JbIIUHCTBOM
B ILIECTh T'0JIOCOB, TO MaKCHMMaJlbHOe HaKa3aHUe
B BH/e JIMIIEHHS CBO60AbI MOXKET ObITh Ha3Ha4de-
HO TOJIbKO OOJIBIIMHCTBOM B CEMb I'0JIOCOB, KOT-
Jla CyJl IPUCSKHBIX TPUHHUMAaeT pellleHue B mep-
BOUM MHCTAHLMHU. B OTCTyI/IeHHE OT 3TUX NpaBUJI
ocrlapvBaeMble TOJIOKEHUS MPeyCMaTPUBAIOT
KOMITETEHIIMI0 KPUMHHAJIbHBIX CY[OB JAelapTa-
MEHTOB, COCTOSIINX UCKIIOYUTENBHO U3 Tpodec-
CUOHAJIbHBIX Cy[el, paccMaTpuUBaTb B NepBOH
VHCTaHLUY NPEeCTYNJIEeHUs], HaKa3yeMble MATHa/-
LaTbl0 WM ABaJLaTbl0 roJaMy JULIEHUS CBO-
60/bl, eci1d OOGBHHSIEMbIA COBEPIIEHHOJETHUHN
Y OTCYTCTBYeT peuuauB. Torga Jsioboe pelieHue
NPUHUMAETCS] NPOCThIM GOJBLINHCTBOM I'0JIOCOB
(Tpu U3 nATH).

Bo-nepBbiX, 3asBUTeNM npocuau KoHcTu-
TYLIMOHHBIM COBET MPHU3HATh y4yacTHe Tpak/aH
B PacCMOTpPEHUHU JieJl 0 NPeCcTYIJIeHUsX B Kaue-
CTBE TaK HA3bIBAEMOTO «OCHOBOIIOJIATAIOIIETO
NPUHLMIA, TPU3HAHHOIO 3aKoHaMHU Pecmy6uiu-
Ku»?*, ¥ 3HAYUT, ero HapylleHhe MOJIOKEHUAMHU
3aKOHa, MpeAyCcCMaTpPUBAILEr0 KOMIETEHIIUIO
CyZa, COCTOSIILET0 UCKJIIYUTENbHO U3 Tpodeccu-
OHAJIbHBIX CY/lEN, pacCMaTPUBATh Jesia 06 orpe-
JleJIeHHbIX TpecTylJieHusX. Bo-BTophIX, 3asBU-
TeJM PACKpUTUKOBaIM moJjoxeHHUA cT. 380-16
YIIK 3a ycTaHOBJ/IeHHEe HEOOOCHOBAHHOTO Pa3Jiu-
4usl B 06pallleHud C 0OBUHSEMBbIMH IyTEM pas-
pellleHUs Tepeadyy Jesia Kak B CyJ, aCCU30B, TaK
Y B KpPUMUHaJbHBIN CYA JenapTaMeHTa B 3aBU-

24 TlomumMo camoro Tekcta KoHcTUTyIMK Tak Ha3blBa-
eMbIl 6JI0K KOHCTUTYLHOHHOCTH (TO €CThb COBOKYMHOCTb
HOPM KOHCTUTYLIMOHHOI'O YPOBHSI) COCTOUT M3 pa3HbIX Ka-
Teropui HOpM, KOTOPbIM KOHCTUTYIIMOHHBIN COBET NpUAAI
KOHCTUTYLMOHHYIO cuiy. Cpelu HUX CYyLIeCTBYeT KaTero-
pUsl TaKk Ha3bIBaeMbIX «OCHOBOMOJIATAIOI[UX MPHUHIIUIIOB,
MPU3HAHHBIX 3aKOHAMU PecnyOinKu».

CHMOCTHA OT BO3MOXHOTO CPOKa JIMILEHUsl CBO-
60/1bl, HaJW4YUA peuujuBa HJIA COOOBUHSeE-
MbIX. [0 UX MHeHHIO, 3TO NMPUBEJIO K Hapylle-
HUI0 TNpPUHIUNA paBEHCTBa Iepes, 3aKOHOM.
B-TpeTbux, 3asiBUTEJNU YTBEPKAAJH, YTO IMOJIO-
eHud 4. 4 cT. 380-19 YIIK ycraHaB/iuBaT He-
ONpaBJaHHOe pa3jiMyve B 0OpallleHUH C 0OBU-
HSIeMBIMH, MOCKOJBbKY B KPHUMHHAJbBHBIX CYAaxX
JlefapTaMeHTOB K HHUM MPUMEHSIOTCS MeHee
OGJ1aronpusiTHble NpaBWyia OOJIBIIMHCTBA, YeEM
B CyZie acCU30B, IPU rOJIOCOBAaHUU O MPU3HAHUU
BHHbl M Ha3HAaYe€eHUM MaKCUMaJIbHOTO HaKasa-
Hu4. [lo X MHEHUI0, 3TO MPUBEJIO K HAPYLIEHUIO
MPUHIIMIIA pAaBEHCTBA Nepe/i 3aKOHOM U CY/[OM.
KoHCTUTYLIMOHHBIA COBeT He NpPUHAJ ap-
ryMeHTbl 3asgBuTesed. OH HAOMHWJ, 4YTO, He-
CMOTpPSl Ha CBOIO BAXXHOCTb, NMPUHIMI Yy4acTUSA
rpakJlaH B pacCMOTPEHUU YTOJIOBHBIX Jies1 ObLI
VCKJIIOUEH [IJ11 HEKOTOPbIX MPEeCcTyIJIEeHUH elle
3akoHaMu oT 24 ¢eBpansa 1875 r. 06 opraHusa-
uuu Cenata, oT 9 maprta 1928 1. 0 nepecmoTtpe
Kofilekca BOeHHOW IOCTHULIMU CYXONYTHBIX BOWCK
v oT 13 auBapa 1938 r. o nepecmoTtpe Kozekca
BOEHHOW IOCTULMK Mopckoro ¢uorta. [lockosb-
Ky He CyIlleCTBYeT HellpepbIBHOM MpPAKTUKHU pac-
CMOTpPEHHUsI NPECTYNJIEHUHN C yYaCTUEM NMPUCTK-
HbIX, KOHCTUTYLIMOHHBIN COBET HE NMpUjal KOH-
CTUTYLMOHHYIO CUJIy 3TOMY MEXaHU3MY, YTO SIB-
JIIeTC ero JUCKPEeLUOHHBIM MOJHOMOYHUEM.
Jlanee oH cyeJs, YTO 3aKOHO/|aTe/b BIpaBe ycTa-
HOBUTb pa3Hble MpolleccyasbHble MpaBuaa JJs
00BUHSIEMBIX, HAXOASIIMXCS B pa3HbIX paKTUue-
CKUX WJIM MPABOBBIX CUTYAlMSX, TaK KaK MPHH-
IIMII paBEHCTBA TPaJAULMOHHO JeiCTBYET B OTHO-
IIEHUH JIUL, HAXOASIIUXCS B OJMHAKOBBIX CHUTY-
anusax. Takum o6pa3oM, cyg, 6e3 NPUCTKHBIX MO-
»KeT pacCMaTpPUBATh Jejia 00BUHSIEMbIX, KOTOPbIM
TPO3UT /0 [IBaJLIaTH JIEeT JIUIIEeHHs] CBOOO/IbI, MO-
CKOJIbKY, 10 MHEHHI0 KOHCTUTYLIMOHHOTO COBETA,
OHU HaxoJATCA B UHOM CUTYyalluH, YeM Te, KOMY
rpo3uT 6oJiee CTPOroe HaKa3aHUE. ITO JJOBOJIbHO
CTpPaHHBIA apryMeHT, IOCKOJbKY BCE 3TU MPHUTrO-
BOPBI «JI0 IBA/IIIATH JIET JIUIIEHUSA CBOOObI», KO-
TOpbIe BXOASAT B KOMIIETEHIIMIO KPUMHHAJIbHbBIX
CY[l0B JlelapTaMeHTOB, KacaloTCs JUIIb OAHOH
IOpUJUUYECKON KaTEropuu M3 Tpex, KOTophle Cy-
IeCTBYIOT BO PPaAHI[y3CKOM IPaBe, TO €CTh KaTe-
ropud npectrynieHuid. Takum obpa3om, mosJie-
HUe pa3/IMYHbIX CUTyalUH /151 111, 0OOBUHSI€eMbIX
B COBepIIEHHWHU HapyLIeHUW YroJ0BHOTO 3aKOHa
OHON KaTeropuu (NpecTymeHUun), sBJsSeTCs
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KaK pa3 NOpOX/JeHHUeM 3aKOHa, a He 0O'beKTHUB-
HbIM pEeHOMEHOM, KOTOPbIH MOT 6bl 060CHOBATH
ero JilerHTUMHOCTb. HakoHel, npoieccyaJjbHble
IpaBuJa, NIpUMeHseMble B KPUMHUHAJbHOM CY-
Jle ZlemapTaMeHTa, CorJlacHO pelieHuo KoHcTu-
TYLLMOHHOI'O COBETa, UAEHTUYHBI TeM, KOTOpble
IIPUMEHSIOTCA B cyZe accu3oB. KpoMe Toro, Kpu-
MHHaJbHBIN CyJ, AielapTaMeHTa CBOUM COCTaBOM
peJloCTaBJisieT TaKHe e rapaHTUH He3aBUCH-
MOCTH U GeCHpUCTPACTHOCTH, KaK U CYJ acCH-
30B. TakuM 06pa3oM, 06GBHUHSIEeMbIM, HE3ABHCUMO
OT TOro, NPeACTal0T JIU OHU IepeJ, CY4O0M accu-
30B WM B KPUMHHAJBLHOM CyJie JleapTaMeHTa,
IpeJloCTaBJISIIOTCS 3KBUBAaJIEHTHblE TapaHTUH.
Tem camMbiM KOHCTUTYLUMOHHBIA COBET OTBEpPT
U 3HaueHHe pas3HbIX CTeleHed OO0JIbIIMHCTBA
Ipy TOJIOCOBAaHMH, U 3HAYeHHUe cOoCTaBa Cyza.
WHpIMU cnoBaMy, KoHCTUTYLMOHHBIN coBeT 6e3
0COOBbIX 00bSICHEHUH YXKe He MPU3HaeT UCTOPHU-
YyecKue apryMeHThl B [10JIb3Y KIOPU HU C TOYKHU
3peHUs1 He3aBUCHUMOCTHU CaMHUX NPUCTKHBIX, HU
KacaTeJIbHO 0CO0060M poJIM MPUHLHMIA YCTHOCTH
IPU pacCCMOTPEHUHU JieJl € ydacTHeM Henpodeccu-
oHaJ10B. CBOMM pellleHHeM OH NIPOAEeMOHCTPHUPO-
BaJI MNOJIHYIO UZ,E0JI0TUYECKYIO JIOSIJIbHOCTD.
[lmaBHOE WCYe3HOBEHUe TMpeJCcTaBUTeJeN
HapoJa W HOpMasiM3alMs COKpalleHUs HpuMe-
HeHUsl IPUHLUIA YCTHOCTU GecrokosT npodec-
CUOHAJIbHble KPYT'H, KOTOpble BUHAT B 3TOM HUM-
nepaTUB MeHeJXepu3alUu NpaBocyaus. B aTom
KOHTEKCTe HabJitoJaeTcsl AeryMaHM3alnus OTHO-
lIeHWH B cyleOHOM Ipoliecce, B TOM 4McCJle U3-3a
JleMaTepyaJu3alUu Npouesyp, peopraHusanuu
IIOBCeJHEBHOM KM3HU B 3JJaHUU Cy[a, U3 KOTO-
pOro NocTeleHHOo UCYe3JU 06111e TPOCTPAHCTBA
[J14 061eHHUs U 0OMeHa MHeHUAMH, U3-3a 3aMe-
HbI NPUCTKHBIX NPOodecCUOHAIbHBIMU CYAbSMHU
WJIN JaBJIeHUs Ha aJiBOKATOB JJis COKpallleHHs
BPEMEHH X BBICTYIUIEHUH B cyfe?’. MeHePKMeHT
II0 CBO€H JIOTHKe OTpHULlaeT YeJIOBEYEeCKYI0 CBS3b
Y 4eJIOBEYEeCKYI0 CYLIHOCTb, BUJUT B HUX OIac-
HOCTb (IKOGBI AJI1 Y4eCTHOCTH, 06'bEKTHBHOCTH),
Korja cyfe6GHbIM NpolLecc HOCUT O0COObIM 4esio-
Be4YeCKMU xapakTep. Kak cka3as MHOTOKpaTHO

25 Brunisso T, Rodriguez R. (sous la dir. de). Conseil
consultatif conjoint de déontologie de la relation magistrats-
avocats. Rapport du groupe de travail «Usages et bonnes
pratiques». 20 juin 2022 [JnekTpoHHbIH pecypc]. URL:
https://www.courdecassation.fr/files/files/Déontologie/
CCC/Rapport%20-%20Usages%20et%20bonnes%20
pratiques%20-%20Conseil%20consultatif%20conjoint%20
de%20la%20déontologie%20de%201a%20relation%20
magistrat-avocat.pdf (zaTa o6pamenus: 09.01.2025).

paboTraBmMi B cyjae accu3oB cyabsa K. Apc Ha
CBOMU JIeKLIMM B BrIcllell mKoJie MarucTpaTyphl B
Mae 2024 r., «xogHaX/1bl CBAIIEHHUK CKa3aJl MHE:
HUKOT/|Ja He CBOJM 4YesJl0BeKa K COBEPLIEHHOMY
UM MOCTYIKY. Becb cMbICa Cya acCU30B COCTOUT
HMEHHO B TOM, YTOObI YCTAHOBUTb CBSI3b MEX-
[y KAKUM-JIM60 OTBPATHUTEJILHBIM JleTHUEM, Ka-
KHM Obl OTBPATHUTEJNbHBIM OHO HU ObLJIO, U YeJI0-
BeYECKUM cyliecTBOM. [loyeMy 4esioBeK MOXET
COBepIIMTh HeMblcauMoe? [...] Kak 6b1 mapaok-
CaJIbHO 3TO HU 3By4aJio, IPUCSXKHBIN 3aceiaTesb
3JleCb He JIJIs1 TOr0, YTOObI BBIHOCUTb MOpPaJjibHOE
CYXJleHue, a JJis TOro, YTOObl YCTaHOBUTH pe-
QJIBHOCTb (AKTOB, BMEHsSeMbIX OOBUHSIEMOMY.
YToO6bl NONBITATHCA HAWTU MOAXOAsAlee Ha-
Ka3zaHHe, KOTOpPOe CAaHKIMOHUPOBAJIO ObI CO-
BeplIeHHOe AesiHUe — B cjydae INPU3HAHUS ero
BHHOBHBIM - U CHOCOOGCTBOBATb €ro peabuJiu-
Tauuu»?®, EciM He mpejaBaTbcs pasHbIM daH-
TacMaropusM, TO NPUCSXKHbBIMA — 3TO HE CBAILEH-
HUK, He KapaTeJb, a IPOCTO YeJIOBEK, KOTOPhIU
CyO'beKTUBHO paccMaTpUBaeT BONPOC O BUHO-
BHOCTH UJIM HEBUHOBHOCTU KOHKPETHOTO 4eJio-
BeKa B COBepIlIeHUHU NPeCcTyIJeHUs Ha MOoJNYyTH
MexX/Jly MyOJUYHbIM U YAaCTHBIM HHTepecamu,
MPOCTO MO-4eJ0BEYECKH.

[lonbITKU BbIBEAEHUS 4eslOBEKA W3 YTOJIOB-
HOT0 Tpoliecca BhITEKAT U3 GpeHOMeHa 3aMeHbI
cyBepeHa. B aToM cMbic/ie aerymaHu3anys npaBo-
CyZiUsl COMPOBOX/IAET €ro «Jie/IeMOKpPaTU3AIUIO».
YesioBeK, KaK 4acTb HAPO/a, IBJSETCS B JleMOKpa-
TUYEeCKHX O06ILIecTBaX CyBepeHOM, €JHUHCTBEH-
HbIM HCTOYHHUKOM BJIACTH, KOTOPBLIK Bcerja Jie-
TUTHMEH, BHE 3aBUCHUMOCTH OT MOJUTHYECKUX
nepeMeH. OH oGecliedrMBaeT JETHTUMHOCTD BJa-
CTU HAllMOHAJbHBIX CTPYKTYP NpaBJIeHUs B BUlE
rocyaapcrBa. /laHHas CTabUJIbHOCTh JIaeT rocy-
JlapCTBY CUJIbI, IOCKOJIbKY CyBepeH KaK TaKOBOU
OCTaeTcsl NpPEeXHUM, TO eCTb HallMOHAJIbHBIM,
Jlaxke KOrja BJIaCTh NepexoJUT U3 OJHUX PYyK
B Apyrue. YesloBeK, Kak rpak/laHUH 3TOr0 Irocy-
JlapCTBa, B JIIOOGOM Cjy4yae SIBJISETCS CyBEPEHOM.
U rocymapcTBO ocCTaeTcs, KakK BJacTHasi CTPYK-
Typa, JIETUTUMHBIM. 1 ero opraHbl, B TOM 4HCJie

26 Secondé L. Justice criminelle et jurés citoyens: «La
quéte du procés d’assises, c’est de faire la connexion entre
un acte abominable et un étre humain» // Journal Spécial
des Sociétés. 23/05/2024 [3nexkTpoHHbl pecypc]. URL:
https://www.jss.fr/Justice_criminelle_et_jures_citoyens__«_
La_quete_du_proces_d’assises_c’est_de_faire_la_connexion_
entre_un_acte_abominable_et_un_etre_humain_»-4594.awp
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Cyne6HbIe, OCTAIOTCS JIETUTUMHBIMU. BoJiee Toro,
OHU eJUHCTBEHHBIE, ¥ KOTO €CTh JIETUTUMHOCTh
NPUMEHSITh NPUHYAUTE/NbHbIE MEPHI B OTHOLIE-
HUHU JII0JIel, TaK KaK cyleOHble pelleHus1 06s13a-
TeJIbHbI JIs UCIOJIHEHUS. Ec/iu paccMaTpuBaTh
CO3/laHMe KPUMUHAJIbHbBIX CYI0B JlelapTaMeHTOB
C 3TOM TOYKHU 3pEHHUs], TO 3aMeHa NPUCTKHBIX Ha
npodeccHoHa/bHBIX CyZlell COOTBETCTBYeT (e-
HOMEHY JeryMaHHU3al[i¥ IPaBOCYAHs, KOTOPbIH
C MOMOINBI0 €ro «JeJeMOKpaTH3alUuU» IPUBO-
JUT K TOMNbITKE «Je3TaTHU3alUH» IPABOCYAHS.
JlaHHas1 TeHJeHLMs MOJTHOCThIO COBIIAJAEeT C JIO-
TUKOM [06a/iM3alii, B KOTOPOU TOCyapCTBO
He SIBJISIeTCS HICTOYHUKOM BJIACTH, a BCETO JIMIIb
WHCTPYMEHTOM UCIOJHEHUS. 3HAYUT, U YeJIOBEK
6oJsibllle HE MOXET ObITh CyBepeHOM. ATOMM3a-
1[1s1, KOTopasi HabJoaaeTcs: B cdepe YroJI0BHOTO
NpaBoOCy/iUs, CBSI3aHa C 3TUM.

B 2010-x rogax Bo ®paHIMM HavyaJjoChb CO-
3/laHue DpasHbIX CHelUaJTbHBbIX CyAeOHBIX KOJI-
JIETUH M0 0C060 4YyBCTBUTEJbHBIM IJ100a/bHBIM
BonpocaMm. Tak, 3akoHoM ot 13 zeka6psa 2011 r.?’
6p1a chopMHUpOBaHa cHelUasNbHas CyAe6GHas
KOJLJIErdsl MO MPECTYIJIEHUSM NPOTUB 4YesioBe-
4yecTBa, KOTOpass BXOJUT B cocTaB TpubyHasna
6osabiol MHCcTaHUUU [lapuka, HblHe Npeob6pa-
30BaHHOro B TpubyHan o6Liedl HOPUCAUKIUHU
(B cooTBeTCTBUH C cyAebHOU pedpopmoit 2019 1.).
JTU cy[ibM paccMaTpUBAlOT NPeCTYIJeHUs Mpo-
THB 4eJIOBeUYeCTBa, BOEHHble MNPECTYIJIEHUS U
MPOCTYIKH, aKThI IIBITOK U 6ecueJI0BEYHOr0 06-
pauieHus. B koJsieruio ceiyac BXOAST, TOMHUMO
cyneit atoro TpubyHaJsia, 0KOJIO IATHA/LIATH MPO-
dbeccroHaIOB: TPOKYPOPBHI, CJIEJICTBEHHBIE CYAbU
Y CIelMa/IM3upOBaHHbIe TOMOLIHUKN. B MOMeHT
CO3/IaHMS B €€ COCTaB BOILLIU TPOE CYAEeH U TPoe
CHenuaJM3uPOBAHHBIX TOMOLHUKOB, B TOM YHC-
Jie iBoe U3 MeX/yHapOoJHOTO YTOJIOBHOTO CY/a,
YTO He fABJSIETCS CAydarHocThlo. Co3/jlaHue 3TOU
CHelnuasbHON Ccy/leOHOM KOJIJIETUM OTHOCHUTCS
K deHOMeHy pa3BUTHUsS TaK Ha3blBaeMOU YHU-
BepCaJIbHOM KOMIIETEHIL[UH, TO €eCTb NpaBoOCy-
us «6e3 rpaHuI».

C TOYKH 3peHUsT MEeXAYHApPOAHBIX CTPYK-
Typ 00653aTeJbCTBO TOCyAapCTBa paccMaTpH-
BaTb HEKOTOpble MpPecTyIieHus (Hampumep,
CBSI3aHHbIEe C HapylleHUueM MeXAyHapoAHOTO I'y-
MaHUTapHOro npaBa 4eTbipex KeHeBCKHUX KOH-

27 Loin 2011-1862 du 13 décembre 2011 relative a la
répartition des contentieux et a 1'allegement de certaines
procédures juridictionnelles.

BeHIIMM 1949 r.) UCXOAUT U3 O4YEHb LUIUPOKOIO
TOJIKOBaHUSA npuHIKna aut dedere aut judicare.
Kak yTBepkJaeT B cBoell MeTOJUKe OT Map-
Ta 2014 r. 06 yHHBepcaJbHOU KOMIETEeHIUH
MexayHapoaHbii komuTeT KpacHoro Kpecrta
(MKKK), «x0Ts1 KOHBEHI[UH HANPSMYIO He Mpej-
yCMaTpUBAIOT, YTO HOPUCAUKLHUA [JOKHA MpU-
MEHATbCS HEe3aBUCUMO OT MeCTa COBepIIeHUs
NpEeCcTyIJIeHUs, OHHM OOBIYHO TOJIKYIOTCA Kak
npefycMaTpuBawlnve 006s53aTeJbHY0 YHUBED-
CaJIbHYI0 IopUcAuKuuio. Kak cBUETeNbCTBYeT
dopmysna aut dedere aut judicare, y rocygapcTs
HeT UHOTO BbI60PA, KpOMe KaK CYAUTh WU Bbl/a-
BaTh Npe/iNnoJiaraeMblXx BUHOBHBIX B CEPbE3HbIX
HapylleHUsX. JTO 0053aTeJbCTBO TpebyeT OT
HUX JIeMCTBUMN, MOCKOJIbKY OHU JO/KHBI 06ecre-
YUTb apecT WU NlepeJiadyy B CY/ JIU1a, COBEPIIUB-
IIEro cepbe3Hble MPeCTyIIeHUsI» 28,

Kak B 2018 r. yrtoyHana Opensa /[leBoc,
TOTJla — 3aMIpPOKypopa npu TpubyHanse 60Jb-
0¥ UHCTAaHLMU T. [lapuka, a HbIHEe B YHCJIe MPo-
YUX OTBeYalwlas 3a JAesITeJbHOCTb Clleluallb-
HOU cyfe6HOM KoJsieruu npu TpubyHasie obuiei
ropucavknuu [lapuxka, «Mbl MOXKeM ObITh KOMIIE-
TEHTHBI, KOI/la XepTBaMHU 3THUX MPECTYIJIEHUN
SIBJISIIOTCA QpaHIy3bl, HO TaKXKe WU KOrJla B 3TUX
NpPeCcTyIJIEHUSIX 3aMellaHbl NPeCTYNHUKH, UMe-
oue $paHIy3CcKoe TPaXAAHCTBO, WU ONSATh
’Ke, ¥ B 3TOM 3aKJII0UaeTCs Hallla cieluduKa, Kor-
Jla IpeCTYNHUKH UMEIOT MHOCTPAHHOE rpaXkJaH-
CTBO, HO OHU B HaCTOslee BpeMsl WU MOCTOSIH-
HO MPOXKHKBAIOT Ha TeppuTopur PpaHLUY, U OHU
COBEpLIMJIN MPECTYIJIEHUS 32 pyOeKoM NMPOTUB
MHOCTPaHHBIX XKepTB»2°,

KoMneTeHUUs criequaJbHOU KOJLJIETUU pac-
CMaTpUBaTh 0CO60 TIKKHE NPECTYIIEHUs onpe-
JesseTcs in personam, TO eCTb KOrja NOCTpa-
JaBIIUK sBJsSETCA TpaxAaHUHOM @PpaHUUU U
KOT/ia Tpe/inoJiaraeMblid NPeCcTYMHUK HaX04UTCs
Ha TeppuTopuu PpaHUUY, BHE 3aBUCUMOCTHU OT
€ro rpakJlaHcTBa U MecTa COBepIIEHUs] MPecTy-
mieHdsa. Ho 37ecy mpezamnosiaraeMblil MPecTyI-
HUK 3alllUlIeH CTaTyCOM acCUCTUPYyeEMOro CBUJe-

28 CICR, Services consultatifs en droit humanitaire, La
compétence universelle en matiere de crime de guerre, mars
2014 [3nexTpoHHbIi pecypc]. URL: file:///C:/Users/k9152/
Downloads/universal-jurisdiction-icrc-fre.pdf (mata o6pa-
menus: 09.01.2025).

29 Devos A. Crimes contre 'humanité : bilan du pdle du
TGI de Paris. 17 octobre 2018 [3.1ekTpoHHbIH pecypc]. URL:
https://www.justice.gouv.fr/actualites/actualite/crimes-
contre-lhumanite-bilan-du-pole-du-tgi-paris (zaTa o6paiue-
Hus: 09.01.2025).
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The balance of public and private principles in criminal proceedings

TeJis, TOCKOJIbKY OOBIYHO B HadaJle MpoleAypbl
He XBaTaeT YJIWK MPOTHUB HEro, paccjiefj0BaHUe
JeACTBUTEJNbHO HAUMHAETCA TOJAbKO MOCJIe TOTO,
KaK cyfiebHasi KoJLIerusi Mpu3HaeT CBOIO KOMIIe-
TEeHTHOCTb. M Ha 3TOM cTaguu npoueaypa Toxe
OT/IMYaeTCs OT OObIUHBIX NPOLEAYpP B 00J1acTH
HALlMOHAJIbHOU YTOJIOBHOU HOCTULIMU: IOCKOJIBKY
NpecTyIJIeHHe COBePIIEHO 3a IPaHULied, MHOTOe
3aBECUT OT COTPYAHUYECTBA C MHOCTPAHHBIMU
rocygapctBeHHbiMU opraHamu; HKO u mexny-
HapoJHble OpraHU3alUu TJIYGOKO BOBJIEYEHBI
B paboTy 3TON KOJIJIETUH, YTOObI U 06eCleYuTh
JlaBJIeHM e Ha TOCYAapCTBO, U COOPATh CBU/IETE b-
CTBa MeXAYHAPOHBIX MPECTYIJIEHUH.

JTa cyaebHas1 KOJIJIETHS B HACTOsIIlee BpeMs
paccienyeT Jiesla O NPeCcTyIJIEHUAX, COBepIIeH-
HbIX 60Jiee yeM B 15 pernonax: Cupus, Upak, Jlu-
Bus, Yazg, Jlemokpatuueckass Pecny6inka Koh-
ro, Kot-g'UByap, Yranga, A¢ranucrad u YeuHs.
Openss JleBoCc TOBOPUT MMeHHO 0 YedHe, a He
0 Poccuy, kak 6yaTo YeyHs - caMOCTOSTEbHOE
rocyZapcTBo. B cBoeM UHTEPBBIO OHA OO'BSICHSET
CeTh COTPYAHUYECTBA B 06JIACTH IeHCTBUTENbHO
rJ1I06aJIbHOW HOCTULIMU: «ITO CYZ0ITPOU3BO/ICTBO,
KOTOpO€ HeJib3 pacCMaTPUBaTh MCKJIIOUYUTEIb-
HO Ha HallMOHaJIbHOM ypoBHe. HaM HelmpeMeHHO
HeoOX0JUMO pa3BUBATh NAapTHEPCKHE OTHOIIe-
HHUSI C HAalMOHAJbHBIMHU Cy/leOHBIMH OpraHaMH,
KOTOpble 3aHUMAIOTCSl TAKUMU JAejlaMd. Mbl Ha-
XO/IUMCSI B IOCTOSTHHOM KOHTaKTe C HalllMMU KOJI-
JleraMM Ha €BPONEeMCKOM M MeXAYHapOoJHOM
ypoBHe. MBI Tak»e BcTpeuaeMcs B ['aare BaXK/ibl
B I'0J, B paMKax Tak Ha3blBaeMoil EBpomneickoit
CETH M0 TEHOLU/Y U MPECTYIJIEHUSAM MPOTHUB Ye-
JIOBEYECTBa, KOTOpasi opraHu3oBaHa EBpotocTom
(Eurojust) - opraHoM KoOpJMHallMX eBpoOIei-
CKUX CUCTeM NpaBocyaus. biarogaps aTol map-
THEpPCKON paboTe Mbl OOMeHHBaeMcs Iepeso-
BBIM ONBITOM, UJIeIMU paccaelOBaHUM, a TaKxke
BaXKHOU MHOpMaLuelt o genam»>’,

WTak, HalMoHa/JbHOEe NpPaBOCyAHE B €BPO-
NelCKUX cTpaHax paboTaeT MoJ PyKOBOACTBOM
EBpotocTta u B koopguHanuu ¢ opranamu OOH.
Masio 94TO 0CTa/I0oCh OT CYBEpPeHHOro rocyzap-
CTBEHHOTO TMPABOCYAUs B 3TOM KOHTEKCTE.
ATomusanus npaBocyus M03BOJSIET NOJYUHUTD
rocy/lapCTBeHHbIe OpraHbl NPaBOCYAUS [106a/Tb-
HbIM CTPYKTYypaM C LeJibl0 3alj{dUaTh J106ab-
Hble UHTepechl. [Jlo6anbHas JIOTHKA MpaBJieHUus

30 Devos A. Idem.

CTaJIKMBaeT Trocy/lapCTBa C INIMPOKHUM MpPUMeHe-
HHUEM TOJIOOHBIX MHCTUTYTOB «A€3TAaTU3UIUU»
rocy/lapCTBeHHOro npaBocyaus. TeM caMbIM ro-
CyAapCcTBa [OJLKHBI 3allUINATh HMEHHO «HUH-
Tepec MeX/yHapoJHOro o06uiero mnopsaka»’!
U «OCBOGOJUTBCS» OT CyBEPEHHBIX MOJHOMOYUN
NpaBOCyAUs, MPU3HAB BO3MOXXHOCTb 0O0UTH Ha-
[[MOHA/JIbHOE 3aKOHOJATEeJbCTBO, KaK HAaCTauBa-
eT MKKK: «cyn MoxeT B npHHLIMIIE OCHOBBIBATb
CBOIO IOPHUCJUKLUIO HENOCPeJCTBEHHO Ha MeX-
JyHapoJHOM IpaBe U OCYLIeCTBJISTb YHUBEp-
Ca/IbHYI0 JeKJapaTHBHYI KOMIeTeHLU 6e3
KaKON-JIM60 CChIIKK Ha HallMOHAIbHOE MPaBo» 2,
Ecnu cyapl yxe He 3allMIAIOT NYOJUYHBIA WH-
Tepec, Kak 3TO TpebyeTcss OT Jiloboro rocyaap-
CTBEHHOrO OpraHa, TO JAeWCTBUTEJbHO, 3a4yeM
TOT/la OrPaHUYMUBAThCS HALlMOHAJbHBIM 3aKOHO-
JaTeabCcTBOM? Bonpoc puTopudecKuil.
[locnenusiss Ha cerofHsa cynebHass pedopma
2023 1. mpomo/nKkuia B 0C060 BaXKHOU 00J1aCTH
JUIS 106aan3anyy — 3aliUTe MPaB KEHIUH, TO
ecTb B 06JiacTu gender, pa3BUBaTh TeH/EHIUIO
aTOMHU3aLUKY NPaBOCYAUS U MOCATaTh Ha KJIACCHU-
yeckue cyfeb6Hble UHCTUTYThI (IYCTb U clelra-
JIU3UPOBaHHbIE), IpeAycMaTpuBasi 06pa3oBaHue
CrelnuaJbHOU cyebHON KOJIJIETMH, HO Ha 3TOT
pa3 yXe co CMellaHHbIM COCTaBOM. B Hauase
2023 r. Ha OCHOBaHUH UCIIAHCKOTrO IpUMepa Co3-
JlaHUSl CIelMaJM3UpPOBAaHHOTO TpUOYyHana AJs
paccMOTpeHHs] JeJl O HACWJIHUM B OTHOIIEHUHU
»KEeHIIIMH, KOTOPBIX ObLJI CO3JaH MO/ /aBJeHUEM
demunuctckux HKO, I[IpaBuTenbcTBO PpaHuuu
NOPYYUJIO NapJaMEHTCKOU KOMUCCUH, KOTOPOH
JLOJDKHBI OKa3bIBaTh NMOMOIbL MUHIOCT U TakK Ha-
3bIBaEMO€ MHUHHUCTEPCTBO IO BONpPOCaM paBeH-
CTBa MeX[y KeHLHHaMHU U MYKUYMHAMH, pas-
HOOOpasus YW paBHBIX BO3MOXKHOCTEH, U3YYUTH
MEXAYHApPOAHYIO MPAKTHUKY U MPeaJIOKUTb Ba-
puaHT a1 Opannuu. Komuccus Beicaymana 60-
Jiee 300 siu1, BOBJIeYEHHBIX B BONpOCHl gender,
M B KOHIlE KOHI[OB OBbLI MPUHAT TaK Ha3blBae-
MbIH «fpKO-KpacHbIM IJIaH», KOTOPbIN «HANpPaB-
JIeH Ha yJydllleHHe Ccy/leOGHOr0 pacCMOTpPEHUS
JleJ1 0 IoMalllHeM Hacuiuu». OHa peKoMeH/10Ba-
Jla cO3/1aTh He cleliaJU3uPOBaHHbIN TPUOYHAJI,
KOTOpPBINA ceilyac, Mo BCel BUJUMOCTH, SIBJSET-
Cl yXKe CJHUIIKOM KJAacCUYEeCKUM (MHCTUTYLHO-
HaJbHBIM), a ClleljuaJibHble CyZeOHble KOJJIEeTruu

31 CICR. Services consultatifs en droit humanitaire,
La compétence universelle en matiére de crime de guerre.
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B TpubyHasax oOIled HPUCAUKLUUK U ames-
[IMOHHBIX Cy/]aX, B KOTOPbIE BOILJIU Obl HE TOJIb-
KO Cy[IbH 3THX CYA0B, HO U MPOKYPOPHI, a TAKKE
NpeJCTaBUTENM TpPaXKJaHCKOro 006IlecTBa, TO
€CTh aKTUBUCTBL. CyAsl MO COJIepKAHUI0 3TOrO
«IlJIaHa», ero Ha3BaHUe, HaBepHOe, UHCTUHKTHUB-
HO OTpakaeT POJACTBEHHYK HAE0JO0TUYECKYIO
CBSI3b CTOJIb POTPECCMBHOI0 MPOphIBa B chepe
cyne6HbIX pepopM C HEOTPOIKU3MOM.
[IpaBUTENBCTBO CO3/aJI0 3TH CIenualb-
Hble CyZebHble KoJulerdd B Hosbpe 2023 .33,
a Bo paHIy3CKUH Cy/leOHbIN Mel3aK OHU BO-
u ¢ saBaps 2024 r.3* CorsacHo ct. R. 212-62-1
Kopgekca cyoycTpoiCTBa, U Cy/ibU (TO €CTb «CH-
JsIiMe MarucTpaThbi»), U MPOKYypophl (TO ecTb
«CTOSIIIME MarucTpaThbl») BOULIM B OJHY Cy/Je6-
HYI0 CTPYKTYpy B BHU/Jle JJAHHBIX KOJIJIETHH, YTO
He 0c060 HpaBUTCA MpoKypopaM. bosiee Toro,
coryiacHo cT. R. 212-62-2.-1 Kogekca cyaoycTpoi-
CTBa, «PYKOBOASLIMNA KOMUTET 1o 60pbbe c Jo-
MalllHUM HacuJIMeM HaXOJUTCA B COCTaBe Cy/e6-
HOU KoJIJIeruy, ykazaHHo! B ctaTbe R. 212-62-1,
[0/l COBMECTHBIM Ipe/iceaTeJbCTBOM Ipejce-
nfatess Cyna u [Ipokypopa Pecny6auku». B aToT
KOMUTET, TIOMHUMO Cy/leH, aJJBOKaTOB, GYHKI[HUO-
HEpOB, BOUAYT W NMpeACTABUTENH TPAKIAHCKO-
ro o6IecTBa, a eC/IM TOYHEe — «IPeJCTaBUTEeNU
HKO, nesiTesiIbHOCTb KOTOPBIX CBSI3aHA C 60pbOOH
C JJOMalIHUM HacuaueM». Ha aToT pa3 mpejcra-
BUTEJIM TPAKJAHCKOT0 0OIEeCTBA, TO €CTh AKTH-
BUCTBI, MHCTUTYLIMOHAJbHO BOILJIU B COCTaB ro-
CYZAapCTBEHHOTO CyZe6GHOr0 opraHa.

3AKJIOYEHHUE

AnHanusupys mnociegHue cynebHble pedop-
Mbl BO ®paHuuy, HEBO3MOXKHO He 3aJlaTh cebe
BOIIPOC: UTO OCTAeTCs OT He3aBUCUMOCTH Tpa-
Bocynusi? BoJiee TOro, OT KOro WJu OT 4Yero mpa-
BOCyHe CcerogHsi He3zaBucuMo? Ecium MoXKHO
B IIeJIOM 00ecneYyuTh HE3aBHCUMOCTb MPaBOCY-

33 Décretn 2023-1077 du 23 novembre 2023 instituant
des poles spécialisés en matiere de violences intrafamiliales
au sein des tribunaux judiciaires et des cours d'appel, JORF n
0272 du 24 novembre 2023.

34 Chollet M. Violences intrafamiliales: institution de
poles spécialisés au sein des tribunaux judiciaires et des
cours d’appel // Dalloz actualités. 13 décembre 2023 [Isek-
TpoHHBIA pecypc]. URL: https://www.dalloz-actualite.
fr/flash/violences-intrafamiliales-institution-de-poles-
specialises-au-sein-des-tribunaux-judiciaires-e (zaTa o6pa-
menust: 12.01.2024).

JlMsl OT MOJIMTUKH, 110 KpakHe Mepe B GOJIbLINH-
CTBe CJly4yaeB, OHO He MOXET ObITb HE3aBUCHMbIM
oT upeosiorud. C OJHOW CTOPOHBI, MPABOCYAHNE
HMILJIEMEHTUPYET WUJAEO0JIOTHI0O B TOW WA WHOWU
CTpaHe, 3alljMLIaeT ee CBOMMHU peLIeHUsIMHY,
C JApyrod - caMo MpaBOCyAUEe MOJeJUpyeTcs
B 3aBUCUMOCTH OT HUJI€0JIOTUYECKUX TeHAEeHLUH
C TNOMOLbI0 NPUHUMAEMBIX CYAOYCTPOUCTBEH-
HBIX U IPOLleCcCyaJbHbIX 3aKOHOB. Tak 6bLJIO U BO
BpeMs KOHCepBaTH3Ma, KOI/la IpaBocyAue OblIo
Cyry60 rocyiapCTBEHHbIM, 3aLIUINAJI0 UHCTUTYT
KJIaCCUYEeCKOoro 6paka M, HallpuMep, NpeBOCXo/j-
CTBO IIPaB MYy>a, TO €CTb 3aLUIIATI0 XOJTUCTHUYE-
CKoe NMOHMMaHue obuiecTBa. Tak 66110 U BO Bpe-
Ms JMbepain3Ma, Korja nNpaBocyAue 3aliuiiaio
npaBa rpaxkJaH OT TOCyJapCTBa, Jaxke WHOrJa
6e3 NpU3HAHUSA ero BUHBI, KOTJa Cy/bl TPU3HAIU
MHCTUTYT PaKTUYECKOTO COXKUTENbCTBA MEXAY
MY>XYMHOHN M >KeHILMHOM, Korja WHAUBUAYyab-
Hbl€e IIpaBa CTaJ/IM CTOJIb BAXKHBIMH, KOT/]a aKTHB-
HO pa3BUBaJIACh POJIb a/|BOKaTa. Tak MpoUCXoqUT
Y B 310Xy HeoJMbepanu3Ma — UJe0J0TUH, KOTO-
pasi CIYKUT ONMOpo¥ ro6anu3aluy, Korja pas-
BUBAIOTCSl MeXaHHU3Mbl NpHBJIeYEeHUS B Cy[e6-
HbIM NpoLecc JIML, U3 FPakJaHCKOro 0611ecTBa,
aJbTepHAaTUBHbIE CYyZeOHOMY MPOLECCY METOAbI
paspelleHusi CIOPOB MJIM MeXaHHW3Mbl HHTErpa-
IIMM TOCYAApCTBEHHOTO NpaBocyAus (BIJIOTh /10
ero JiesvHTerpanuy) B IJIo6GaJibHble CTPYKTY-
pBI, KOT/la B MaTepHaIbHOM IpaBe co3jaeTcs de
facto nepapxusi npaB B 3aBUCUMOCTH OT TaK Ha-
3bIBaeMbIX UMIIEPATUBOB IJ1I06a/JIbHOTO MOpsAKa
(gender, knumar, JITBT?, umMurpauus u T. A.).
[IpaBocyzne Bcerza B LieJIOM 3aBHCEJIO OT HJie-
0JIOTMH, HO 3Ta WJEO0JIOrUsl paHee CO3/aBaJach
rocyzapctBoM. HblHelHsAs Ueo10rust Heoaube-
pasiM3Ma M Kak NpaBOBOM MHCTUTYT, U KaK MOJIH-
TU4YecKasl KaTeropusi CyBepeHHOro MpaBJeHHs
co3JjlaHa NMpOTUB rocygapcrBa. UMeHHO moaTo-
My OTMeYaloTCsl CTOJIb JeKOHCTPYKTUBHble 3¢-
deKThI nocaegHUX CyAeOHbIX pedopM. ITO B OC-
HOBHOM KacaeTcsl aTakM Ha QyHJaMeHTa/bHble
GYHKIMM MpaBOCy/Us], TaKWe KaK JIeTUTHMAIHs
rocy/lapcTBa M 3aljyTa 6asaHca MeXAy UHWBU-
JlyaJIbHbIMHU MTPaBaMH U My6JUYHBIM HHTEPECOM.
M3-3a nmopakeHusl rocyilapcTBa «HeCyBepeHHasi»
CTpaHa yXe He B CHJIaX rapaHTHpOBaTh He3aBU-
CUMOCTb NPABOCYAUs], U TOTJA OHO CTaHOBUTCS

35 /IBmkeHWe NpU3HAHO B PoccHMU 3KCTPEMUCTCKUM
Y 3alpelLieHo.
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Opy/IMEM B PYKax CWJI, KOTOpPble TaKUM 06pa3oM
MNOAUMHSAIOT cebe U TOCyJapCTBEHHYIO MAallWHY,
U obmectBo. [TocKo/IbKY MOJ06HBIE TeH/EHIIUN
pedopMUpOBaHUS MPaBOCYAHs CYIIeCTBYIOT BO
BCeX CTpaHax, YTO XapaKTepHO AJis IJ106aJbHO-

WH®OPMALIMA OB ABTOPE

ro MUpa, nevajbHbld NpuMep PpaHUUH MOXKET
CAYXXUTb NpejocTepexeHueM NPOTHUB MaHslle-
ro roJioca IJ106aJMCTCKUX CUPEH, YCJIXK A0 IINX
6/1arOCKJIOHHbIE YLK 3HAQUYUTEJbHOHW 4YacTH Ha-
[IMOHAJ/IbHBIX NTOJINTUYECKHUX 3JIUT.

Kapwun Berue-T'os10BKO - JoKTOp Ny6/1MyHOro npasa (PpaHuus), npuIviaieHHbIN npodeccop IpUANYecKoro GakyabTeTa.
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