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Anrotaums. PparMeHTapHbIM XapakTep MeXAyHAPOAHOIO
npaBa, NPecnefoBaHNE XU3HEHHO BAXHbBIX HALMOHANBHbBIX
MHTEPECOB U HANMYME KOHPIUKTYIOWMX MEXAYHAPOAHbIX
NOAUTUYECKMX BNOKOB CBENU K MUHUMYMY 3bdEKTUBHOCTL
NPABA HO MEXAYHOPOLHOM YPOBHE, YCIOXHMAM Byayliee
YCTOMYMBOTO PA3BMUTHS CTPAH MUPA M YrNybunu Lenouky
HEPABEHCTBA MEXAY HALMSIMU. DTU TPYAHOCTH Nobyamnm
YYEHBIX MPEANOXUTE NEPECMOTPETb CAMY MPUPOAY Hbl-
HELIHMX BIOPOKPATUYECKUX UHCTUTYTOB MEXAYHOAPOLHOTO
NPABA M HOYATb U3y4eHME HOBOTO MPUBOBOTO MO —
MeXAyHAPOAHOrO NPABA YCTOMYMBOrO PA3BUTHSA, YTODBI
NPOTUBOCTONATb NAryBHbIM BbI3OBAM C LENbIO MPONOXMTL
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Hast 6030 MEXAYHOPO[HOMO NMPABA YCTOMYMBOIO PA3BUTHS
B OCHOBHOM COCTOMT M3 HECUCTEMATU3UPOBAHHBIX HOPM
«MsArKoro npasa», y Hac ectb [Nosectka OOH Ha nepuog,
no 2030 r., Heto-[enuitckme npuHLMNbI 1 OTYETHI O fe-

MHOOPMALMA. TOCYOAPCTBO. MPABA YEJTOBEKA
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HO MEXAYHAPOAHOE NPUBO YCTOMUMBOTO PA3BMUTHS C TOUKM
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Abstract. The fragmentary nature of international law
together with the pursue of vital national interests and along
with the conflicting international political blocks has already
minimized the effectiveness of law at the international level,
added complexities for the future of sustainable develop-
ment of the world countries and deepened the chain of
inequalities among the nations. These difficulties led inter-
national scholars to propose to review the very nature of
the current bureaucratic international law institutions and to
initiate the examination of the new legal field — internation-
al sustainable development law in order to stand against all
harmful challenges and with the purpose to draw the path
for the development of all legal areas. Although the norma-
tive basis of international sustainable development law is
mostly comprised of non-systemized “soft law” norms, we
have UN 2030 Agenda, New Delhi Principles and the ac-
tivity reports of the UN International Law Commission where
there are direct highlights about the role of media law,
rights of journalists, freedom of expression and information,
Internet freedom and access to the Internet. Yet, there are no
enough academic works on the importance of media law
regulations for the sustainable development goals and there
is a significant need to look to the international sustainable
development law from the angle of media law rules.

Keywords: information law, freedom of expression, sustain-
able development, international law, human rights, media
law, information cycle, digital society, intermediary liability,
legal coordination, information cycle, Internet law

For citation: Mammadrzali S.S. International Law on Sus-
tainable Development: Media Law Aspects // Trudi po In-
tellectualnoy Sobstvennosti (Works on Intellectual Property).
2024.Vol. 49 (2). P. 8-15; DOI: 10.17323 /1is.2024.21707

INTRODUCTION

The primary weaknesses of international law such as
decentralization of law-making procedure, collision of
national interests pursued by powerful countries, frag-
mentary nature of international law areas, lack of cer-
tainty and unclear system of obligations may be noticed
in every and each area of international legal mechanism.
The current state of international law is characterized by
scholars as a fragmentary legal plane what is supported by
us as a logic conclusion of unpunished grave internation-
al law violations [6, p. 328]. Indeed, one may consider
that modern international has already lost its tradition-
al-historical perspectives and purposes. International
law of nowdays is much broader in meaning and scope
than it was in 20th century. This enlargement did not
only widen the subject matter of international law, but
also added lots of administrative, bureaucratic, financial
challenges undermining the bilief of developing coun-
tries and nations for future sustainable development. In
general, all legal spheres are now complex and its hard
to resolve on time any of legal violations what is against
the very cornerstone of sustainable development. Law
as a type of regulation of social relations should preserve
its primary functions such as accountability, regulation,
prevention, etc. We may claim that international law of
current period is not effective in neither the regulation of
international public relations nor in prevention or pun-
ishment of international law violations. Thus, we do need
a relatively new area of international law — the interna-
tional sustainable development law in order to mix and
combine all the traditional spheres of public and private
international law with the purpose to re-design their sub-
ject matters, methodology and interrelations.
International law on sustainable developmet cur-
rently has no a unified convention or treaty as its legal
source, but there are plenty of customary international
law norms as well as general principles along with the
case law and scholarly writing what may assist us for the
academic study. It is particularly interesting that there
are no many scientific works on the links of media law
with sustainable development programs, but almost all
international soft law documents on international sus-
tainable development law covers wide range of journal-
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istic activities. A very prominent one of them is the New
Delhi Principles of the International Law Association
[5]. In the light of the above-mentioned considerations,
the academic purpose of the current study is primarily
reflected by the multidisciplinary approaches to the links
between international sustainable development law and
media law. From the historical point of view, legal-con-
ceptualideas about sustainable development law and me-
dia law had been heard long before the formation of UN
Agenda 2030. Nevertheless, putting development to the
sustainable path was a long-standing problem in front of
international law and interstate organization. Together
with the outcomes of the Rio Declaration and New Delhi
Principles, the UN 2030 Agenda later puts a demand to
define the roles of media actors, their obligations and du-
ties in the framework of international sustainable devel-
opment programs as well as leading concepts of Human
Rights-Based Approach. In this regard, the international
individual and collective right to development enshrined
within the 1986 UN Declaration on the Right to Devel-
opment also includes the standards of public awareness,
knowledge share, equality in the access to information
what makes us look to media law from a different angle.

MEDIA AND SUSTAINABLE DEVELOPMENT

It is without doubts that the media is extremely import-
ant to people’s daily lives. The most crucial instrument
for communication, which is available in a variety of
formats, is the mainstream media, which has been vital
in influencing public opinion and raising awareness of
sustainable development law. Advertising and media
agencies as well as mass media corporations use a range
of strategies to spread scientific knowledge among the
general public. Print, electronic, internet, radio, and a va-
riety of new media are mostly included. The role of media
for sustainable development can be examined from vari-
ous economic, social, political and even cultural aspects.
Communication that is introduced by media platforms
is vital for people to hear and to be heard what is the
cornerstone principle and pre-condition for good gover-
nance. In this respect, media actors implement their civil
society obligations while linking the state and non-state
actors with the ordinary people. With the help media
people raise their critical voices about their concerns,
problems while power-holders listen to them and try to
find resolvements [8, p. 4].

The majority of media consumed today is electronic
or digital (or at least, has a website or blog), which suc-
cessfully primes a group for message reinforcement and
the introduction of innovations. With the assistance of
governmental representatives, environmental activists,
scientists, business people, and broadcasters, mass media
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is rapidly and effectively spreading knowledge about the
SDGs and have jointly established the agenda for raising
awareness concerning today. It is without doubts that
sustainable development is crucial for achieving econom-
ic and social long-standing success. Taking into account
the role of free media’s importance in sustainable devel-
opment, the UN Secretary-General Ban Ki-moon noted
that the freedom of expression, independent media and
universal access to knowledge will strengthen the efforts
for people and the planet [7]. Over the past few decades,
the rapid advancements in communication technology
have made it more accessible to the masses. This, cou-
pled with increasing economic pressures, has led to sig-
nificant changes in the roles, operations, and practices of
new media and news professionals. The digital age has
witnessed numerous successful social campaigns in print
and visual media on a global scale. Audio-visual media
has played a major role in addressing sustainability issues
such as climate change, poverty, ecosystem, environ-
mental protection, inequality, education and economic
development, with a lot of governmental and non-gov-
ernmental support and initiatives. As mass media, elec-
tronic media has a huge appeal to the common person as
well. News, features, documentaries, and development
campaigns regarding SDGs are created in a way that gen-
erates interest in the minds of the viewers. In this regard,
some scholars propose a new type of media for sustain-
able development under the title “development media”
[1, p. 181]. The content is made contemporary to attract
people of all ages and classes and is successfully capable
of influencing people to take part in development pro-
grams.

The media has a clear role in promoting preventive
measures to reduce violations of child rights and eradi-
cate diseases through education and science, as well as
curative approaches such as counseling on daily health
and programs like on TV. Correctional approaches, such
as addressing the need for education and eliminating
poverty and hunger, are also important. The media can
also provide information about NGOs that are making a
positive impact on society. By taking efforts to promote
socio-economic, environmental, and cultural develop-
ment, the media can help to achieve the SDGs and raise
awareness about them. Scientific content, such as arti-
cles, films, shows, and advertisements, should be used
to create awareness and provide information about the
SDGs at the grassroots level. Effective popularization in
both print and audio-visual media requires a special kind
of discourse that not only simplifies messages but also
has its own characteristics, values, and difficulties. The
media’s role in achieving the SDGs through innovative
ideas and tricks that consider the positive receptivity of
the public is significant.
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SUSTAINABILITY AND MEDIA LAW
AS ELEMENTS OF INFORMATION LAW

The application of global ICT systems in the world has
brought about significant changes in the economic activ-
ity of states and international economic blocks. Current-
ly, these changes are not only evident in the economy,
but also in the realm of human rights and other aspects
of the SDGs. The importance of ICT in economic, social,
political, and other development programs was recog-
nized in 2010 under the UN Millennium Development
Goals. However, the impact of ICT on the SDGs and its
effects on the process are relatively new scientific and
practical challenges. Additionally, the relationship be-
tween human rights and the SDGs in terms of ICT has
not been thoroughly analyzed. The UN High Commis-
sioner for Human Rights has established a communica-
tion system between the SDGs and human rights, but it
does not adequately address the potential role of ICT in
integrating human rights and the relevant SDGs. In our
view, it is worth considering the potential issues that may
arise from implementing ICT in the SDGs and human
rights within the context of the right to information. This
the same right to information what is the cornerstone for
media law area. The relationship between the SDGs and
human rights is closely intertwined with other emerging
areas of law, such as criminal law, civil law, administrative
law, and the emerging field of information law. The ques-
tion of how the SDGs relates to the field of information
law and information rights can be answered based on
these concepts. We believe that the interaction between
the SDGs and the field of information law can begin
with the exchange of information. Logically, the estab-
lishment of the field of information law is linked to soci-
ety’s transition to the next stage of development, which
involves accelerating its progress. The legal regulation of
ICT, which is the main focus of information law, is also
a consequence of development in all spheres of society.
The Sustainable Development Goals (SDGs) and
the 2030 Agenda, in contrast, are the outcome of a com-
prehensive and integrated development process. This
process encompasses various aspects such as ICT, infor-
mation rights, and the 2030 Agenda, which collectively
contribute to the formation of an “information society”
and a “knowledge society”. The analogy of computer pro-
grams can effectively illustrate this form of interaction.
Matters like the legal framework for computer programs,
safeguarding personal information’s confidentiality and
security, and analyzing pertinent legal norms primarily
fall under the purview of information law.
Simultaneously, ensuring the proper and secure
utilization of these computer programs aligns with the
objectives of multiple entities, including the governmen-

tal organs, innovative approaches, eftective technology
utilization, purposeful energy resource management,
enhanced food security, advancements in healthcare,
and more. Consequently, the field of information law
not only examines relevant human rights but also inves-
tigates the impact of ICT across both public and private
domains, along with its various applications. The criteria
for legally regulating ICT are duly considered during the
implementation of the Sustainable Development Goals.

It is important to consider that one of the objectives of
information law is to examine freedom of information as a
subjective entitlement. Additionally, certain Sustainable
Development Goals encompass aspects of freedom of in-
formation within the 2030 Goals. For instance, the 2030
Agenda strives to promote a healthy lifestyle and overall
well-being. Freedom of information encompasses the uti-
lization of digital technologies in healthcare, safeguarding
medical information through new technologies, analyzing
electronic databases, and informing the public about these
matters. It also entails timely dissemination of information
to the public regarding obstacles that impede the enhance-
ment of public welfare, as well as the right to digital devel-
opment. Conversely, the 2030 Agenda highlights gender
equality and women’s involvement in public life as issues
that require attention. Information law norms also mandate
that women have unrestricted access to technology and par-
ticipate in the exchange of information between the public
and private sectors without any form of discrimination.

The 2030 Agenda is committed to fostering industri-
alization and embracing a forward-thinking strategy. This
innovative and technological approach guarantees unre-
stricted Internet access and the unhindered utilization of
digital information. Simultaneously, the Sustainable De-
velopment Goal framework encompasses the provision
of inclusive and sustainable housing. It is inconceivable to
envision secure and stable cities and settlements without
the freedom to access information. Furthermore, the 2030
Agenda strives to cultivate a harmonious and all-encom-
passing society, ensuring justice for all and establishing
effective, accountable, and inclusive institutions at every
level. To achieve these objectives, the agenda emphasizes
the importance of public access to information, transpar-
ent governance, and the fight against corruption.

The notion of sustainable development in the con-
text of information law encompasses various aspects
such as the information society, the shift towards the
next phase of development, the knowledge society, and
the utilization of ICT for sustainable development. These
concepts can be comprehended through asceticism. The
realm of human rights, as a whole, provides a solid scien-
tific foundation for studying SDGs and the fundamentals
of sustainable development. Consequently, education in
this field can be structured to cover topics like the right
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to sustainable development and progress, social welfare
and sustainable development, environmental rights and
sustainable development, labor rights and sustainable
development, and so on.

Furthermore, the endeavors in the realms of educa-
tion, science, and innovation, which are encompassed
within the framework of the Sustainable Development
Goal, foster an environment that allows for a fresh out-
look on resolving and coordinating various matters with-
in the information society. It is imperative to recognize
that contemporary education is a dynamic process, and
thus, we must not perceive the education system as a
mere mechanism solely focused on imparting or acquir-
ing knowledge. The establishment of sustainable devel-
opment conditions in the field of media law necessitates
a collaborative approach involving both governmental
and non-governmental entities. In this sense, many Eu-
ropean universities offer different subjects and curricula
for studying SDGs [3, p. 1].

In our perspective, the educational process encom-
passes more than just the fulfillment of the right to ed-
ucation; it also involves the exchange of information.
From a human rights standpoint, the educational pro-
cess encompasses nearly all information rights and free-
doms. This is because during education, new ideas are
conveyed, ideas are critiqued, judgments are challenged,
scientific research is conducted, and new theories are for-
mulated, among other things. Simultaneously, education
is not solely about utopian concepts, but rather about
disseminating real and factual information to society, as
well as transmitting, transforming, and comprehending
that information. In this regard, the educational process
and the right to education fall within the purview of in-
formation law, representing a new level of utilizing infor-
mation rights. From another perspective, education is a
system that fosters the conditions for personal and social
development of individuals. This perspective highlights
the close relationship between the right to education and
the right to collective development. The inclusion of ed-
ucation as a distinct goal in the Sustainable Development
Goals further supports our viewpoint. Although educa-
tion is viewed in the 2030 Agenda not only as a subjec-
tive right but also as a prerequisite for sustainable devel-
opment, ultimately, education remains an information
exchange and advocacy mechanism that is crucial for all
SDGs. This is why education plays an exceptional role in
shaping a sustainable information society.

MEDIA LAW AND SUSTAINABILITY
OF INFORMATION SOCIETY

The concept of the information society holds significant
importance in the field of information law. The overall
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progress of the information society is closely tied to ad-
vancements in information and communication technol-
ogy, making the analysis of the Sustainable Development
Goals in this context a crucial matter. The information
society and the SDGs intersect in various aspects. Key
characteristics of the information society include the
growth of the non-manufacturing sector, the reliance
of the social and public sectors on information infra-
structure, and more. By comparing these features with
the core principles outlined in the 2030 Agenda for the
SDGs, we can identify several similarities. However, it
can be argued that the primary connection between the
information society and the international law on sustain-
able development lies in information security.

The protection of individual information or personal
data along with cyber security can be considered as fun-
damental human rights. If an individual has the right to
physical safety and security, it is only logical to extend
this right to the security of their personal information.
In terms of information security, there is also a collective
right to information security. This aligns with the mon-
itoring function of non-state mechanisms. While there
are numerous laws governing cybersecurity in various
countries, they are insufficient. Experts stress the impor-
tance of creating international agreements and global
governance to coordinate efforts in cyberspace. Many
international organizations have the responsibility of en-
suring information security, but the diverse forms of in-
formation flow hinder the achievement of this goal. Each
organization establishes its own information security
standards based on their activities. The lack of a unified
global information security strategy can be attributed to
the vast differences in local conditions across regions and
countries.

Different stages can be identified in the historical for-
mation and progression of societies worldwide. Initially,
societies took the form of primitive communities such as
tribes, clans, and other small associations, representing
a collective way of life. During this time, the exchange
of information among individuals occurred through ru-
dimentary methods. Subsequently, the development of
spoken and written language, culture, and the advent
of printing and electronic mechanisms complicated the
process of information exchange. Consequently, the
concept of the information society can be approached
both narrowly and broadly. In a broader sense, the in-
formation society has evolved from the initial stages of
information exchange among people to encompass arti-
ficial intelligence, digital rights, and other contemporary
advancements. This evolution spans thousands of years
of history. In a narrow context, the information society
can be defined by a distinct rise in the significance of in-
formation in recent decades, accompanied by the rapid



WORKS ON INTELLECTUAL PROPERTY Vor. 49 #2 2024

advancement of information technology. The emergence
of the information society, seen as a new phase of devel-
opment both nationally and internationally, has given
rise to several crucial concerns. Consequently, the role
of information security and national security within this
concept has become one of the key challenges faced by
contemporary society. Numerous approaches to infor-
mation security have been proposed, with one potential
approach being the consideration of human rights. Hu-
man rights play a vital role in fostering an efficient infor-
mation society and should serve as the foundation for
information security. Moreover, a human rights-based
approach can also be applied to address cyber security
issues. Human rights have various implications for in-
formation security, and currently, the right to informa-
tion is recognized as a distinct area of law, allowing for
exploration of the relationship between human rights
and information security within this domain. Research-
ers and scientists have expressed the legal framework for
ensuring information security using different terms, such
as “information security”, “cyber security”, and “Internet
security”.

The concept of “digital security” encompasses a wid-
er scope that goes beyond just information security. It
involves ensuring the security of even the smallest digi-
tal details, including elements that are not typically con-
sidered as information. Security can be viewed as a sys-
tem of measures and opportunities aimed at protecting
something from potential threats. In the context of infor-
mation security, this means safeguarding all elements of
an information nature. The role of human rights in this
process is multifaceted, with many human rights being
intertwined with the flow of information that directly or
indirectly affects information security. Cybersecurity is-
sues also have a significant impact on human rights, par-
ticularly in terms of privacy, freedom of expression, and
the free flow of information. When it comes to informa-
tion, the emphasis should be on freedom of expression
and information. It is worth noting that information se-
curity breaches are not always considered human rights
violations, even though they can interfere with freedom
of thought and expression. However, we tend to focus on
interference in the information space and overlook the
relevant human rights. Freedom of expression and infor-
mation is not the only concept linking information secu-
rity to human rights.

Ensuring equal information security for everyone
encompasses the traditional principle of equality. Safe-
guarding personal information from external interfer-
ence can be viewed as a contemporary aspect of the right
to personal freedom and inviolability. The protection
against unlawful interference also encompasses the legal
safeguarding of information rights. The modern interpre-

tation of property rights by international organizations
may also encompass the ownership of websites and in-
formation products. Conversely, the right to enhance
information security, the right to engage in cultural activ-
ities, the right to foster creativity, and so forth can also be
linked to this concept. These instances demonstrate that
various human rights organizations embrace the notion
of information security from civil, political, social, and
cultural standpoints.

However, the human rights system encompasses
more than just information security. The digital land-
scape also presents opportunities for activities that in-
fringe upon information rights. These instances serve as
a clear indication that an excessive amount of freedom
in accessing information can lead to significant security
issues. It is important to acknowledge that encounter-
ing such difficulties is both inevitable and logical. This is
primarily due to the fact that, during the process of in-
tegration on a regional and global scale, the concept of
complete national information spaces can only be under-
stood relatively. This relativity is further compounded by
the vast and diverse nature of the information space itself.
The same holds true for the Internet, where individuals
can easily connect with organizations and citizens from
different countries. Consequently, certain countries uti-
lize platforms like Facebook and Instagram, which boast
a large number of social media and internet users. While
social media transcends geographical boundaries, it also
makes it challenging to identify and address various vio-
lations. The Internet plays a significant role in individual
development and contributes to the overall intellectual
growth of society. Therefore, it is crucial to not curtail in-
ternet freedom solely based on information security con-
cerns, but rather to establish appropriate control mech-
anisms. This notion of control and regulation should
encompass not only the rights applicable to the internet
during active usage, but also the rights that extend be-
yond the digital realm and into real life.

CONCLUDING REMARKS

In the era of economic globalization and digitalized world
the harmonization of the ideas of international sustainable
development law, UN SDGs and national media law reg-
ulations introduces a number of challenges. These chal-
lenges put obstables on the efficient realization of the
information rights requirements set out in the UN 2030
Agenda. International sustainable development law re-
quires a more complex type of integration and peaceful
co-existence of the world countries. One may claim that
the clashes between national political, economic and
social goals interests significantly minimzes the com-
prehensive implementation of the Sustainable Devel-
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opment Goals. As a result, rich and powerful countries
implements the SDGs more fruitfully, while poor coun-
tries performs more weakly due to the lack of needed
resources. Even more, there is a different understanding
of the concept of sustainable development between rich
and poor governments. Richer governments highlights
international law on sustainable development from the
angles of environmental sustainability, fight against cli-
mate change and better realization of soft investment
strategies with the help of big international business
companies — transnational corporations. On the other
side of the coin, poor and developing states pay more at-
tention to the nationalization of economies, better pro-
tection of human rights, digitalization frameworks and
information society. This difference of the theoretical
approaches harms the ideas of equality among regions.
We think that such a conclusion significantly increases
the importance and special weight of cooperation in the
area of media law, information law, human rights educa-
tion and research in addressing the difficulties associated
with the SDGs. The above-mentioned considerations let
us introduce new group of needs standing in front of sus-
tainability concept of media law:

a) to initiate a more complex and multidisciplinary
academic investigation in order to define the role
of media law rules for the better implementation
of the international legal principles of sustainable
development;

b) to attempt to produce a new and more detailed
guidelines for developing and poor countries on
their way to sustainable development achievements;

¢) to introduce an updated program of actions
to reform the fragmentary and vogue nature
of international law norms on sustainable
development;

d) to elaborate the system of information rights
and freedoms linking them with the sustainable
development goals;

e) to elaborate the system of obligations and duties of
state and non-state actors in terms of transparency
of information databases, good governance
of information society and media law actors as well;

f) to introduce new legal techniques to developing
and poor countries for renewing their legal system,
since the traditional approach of vast majority
of legal system to international sustainable
development law leaces minor space to hope
a bright future;

g) to re-arrange again education programs relevant
to the role of mass media in the realization of
sustainable development strategies.

It should be mentioned that in the implementation
of the SDGs, along with traditional entities such as the
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state and international organizations, civil society orga-
nizations, especially scientific institutions, have serious
responsibilities [4, p. 64] Media law actors are mostly
private sector participants and the private sector obliga-
tions are usually more economic in nature. Yet, new look
to the international law of sustainable development de-
mands the mix of obligations for the better realization of
information rights and freedoms.

As it is for the other development programs, the UN
2030 Agenda and the overal principles of the interna-
tional law on sustainable development can only be real-
ized if knowledge and technology are shared effectively
[2, p. 266] Therefore, international law on sustainable
development and its media law links should be studied
within individual academic programs and cources at the
bachelor, master and doctoral levels of education. We
think that the inclusion of relevant subjects and master
education curriculum may be established at the academ-
icinstitutions of the Republic of Azerbaijan too. The new
academic approach to the international sustainable de-
velopment law is quite useful for a number of legal areas.
Thus, separate topics on UN SDGs are of criminal law,
civil law, constitutional law, business law, tax law nature.
Yet, we consider human rights, information law and me-
dia law as the most relevant areas for the legal analysis
of the SDGs as these areas may apply a Human Rights-
Based Approach.
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Mudbopmauns ob asTope

AK. Xaposa — Bepyumit HayuHbli coTpyaHmnk MHcTUTy TG
rocyaapctea 1 npasa PAH, gokrop topuamnyeckmx Hayk,
AoLeHT, accoummnposaHHbiit uned Kadpeapsl FKOHECKO no
QBTOPCKOMY MPABY, CMEXHbIM, KYNbTYPHbIM M MHPOPMALM-
OHHbIM NPABAM

Annotaups. MntennektyansHele cuctemst (MC) sensior-

cst Haubonee NepPCneKTUBHLIM HAMPABIEHUEM PA3BUTHS
MHPOPMALMOHHBIX TEXHONOTMM, BAXHOCTL MPUMEHEHMS!
TexHonornyecknx pewernit IC B skoHoMMKe 1 0BLLECTBEH-
HbIX OTHOLWEHHMAX 3A49BJIEHA B NPABOBbLIX AKTAX. O,D,HOKO

Mbl CTANIKMBAEMCS C CUTYALMEN, KOrAA MHpOpMaLys,
HaNpUMEp, PA3MELLEHHAS B MHTEPHETE M COAEPXALLAs
HOMEPEHWE COBEPLUMTb NPECTYMEHNUE, HE BhISBISETCS, YTO
NPUBOAMT K PEQIM3ALMM NPECTYNHUKOM CBOUX NPECTYMHbIX
yMbICJ'IOB. A Bedb BO3ZMOXHOCTHU HeKOTOprX OJ'IFOpIATMOB
MCKYCCTBeHHOrO UHTENNEKTA BMNOJIHE MoryT 6b|Tb MCMOJb30-
BOHbI YNONHOMOYEHHBIMM OPraHaMu obecnederus Geso-
NACHOCTU B CUCTEME NPeayNpPexXaeH s NpecTynnexui. 1o,
K NPUMEPY, QnropUTMbl ry6oKoro obyueHus, NpeanKT1B-
HOM QHANUTUKM BOMbLIMX AAHHBIX, POCMO3HABAHMS CMbICTA
1 0bpa3os 1 apyrue.

K COXdaJIeHHto, B OTKprTOM AOCTYyne OTCYTCTBYIOT OTHE-

Tbl O PE3YNLTATAX NPUMEHEHUSI METOLOB NPEANKTUBHOM
QHANUTUKM BOMBLUMX JAHHBIX B CUCTEME NPEaYNPeXaeHHs
npectynnexui Ha Tepputopun Poceuiickon Pepepaumu.
OpHAKO eCTb MHOTO 3apYBEXHbIX OTYETOB O MPUMEHEHNM
QnropuUTMOB McKycCTBeHHOro uHTennekta (M) 8 uenax
NPEefOTBPALLEHMS MPECTYMHbIX AEHNCTBUI. BoamoxkHo, Takas
CUTYaLSi CBS3AHA C PA3NMYHBIMU MOAXOAAMM K MOHMMA -
HUIO MOHSATUS «NpecTynneHue». B ceaamn ¢ 3Tum B cTaTbe
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M3YYeHbl AHANUTUYECKME MATEPMUASBI, B KOTOPBIX OTPAXEH
onbIT NpuMeHeHus anroputmos M B Lensix onpepeneHms
BEPOATHOCTU OTHECEHMNSA BbIAB/IEHHbIX MPOTUBONPABHbLIX
AENCTBUM K NMPECTYMNHbIM HO OCHOBE COOTHECEHMS Npu-
3HAKOB NpecTynneHund, oCyLecTBIeHNa NPecTynneHna
KOHKPETHbIM YEMI0BEKOM HO OCHOBE OHANM3A €r0 KPUMMHO-
FEHHbIX KOYECTB, O TAKXE B LIENSX BbISIBNIEHMS NPECTYMNHOro
YMBICNIA M OLEHKM BEPOSTHOCTM €ro Nnepexoaa B Npecryn-
Hble AeACTBMS.
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Abstract. Intelligent systems (IS) are the most promising area
of information technology development, the importance of
using Al technological solutions in economics and public
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relations is stated in legal acts. However, we are faced with
a situation where information, for example, posted on the
Internet, containing the intention to commit a crime is not
revealed, which eventually leads to the realization of the
criminal’s criminal intentions. Although the capabilities of Al
could well be used by authorized security agencies in the
crime prevention system.

But, unfortunately, we were unable to find reports on the
results of using predictive big data analytics methods in

the crime prevention system on the territory of the Russian
Federation. However, there are many foreign reports on
the use of Al systems in order to prevent criminal acts.
Perhaps this situation is related to different approaches to
understanding the concept of “crime”.

In this regard, the article examines the possibilities of

Al in order to determine the probability of: attributing

the identified illegal actions to criminal ones based on
correlating the signs of a crime; committing a crime by a
specific person based on an analysis of his criminogenic
qualities, as well as identifying criminal intent and assessing
the probability of its transition to criminal actions.

Keywords: Intelligent systems, signs of crimes, stages of
crimes, criminal intent
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Mt pee Jamje BCTpedyaeM IPHMepPbl HCIIOAb30BAHMUS CH-
crem uckyccrsennoro unteasekra (M) B pasamusbx
00AaCTSX SKOHOMHKUA MU OOIIeCTBEHHBIX OTHOILIEHUIL
B Vkaze Ilpesupenra PO or 10 oxrsbps 2019 r. N° 490
«O pasBUTHM HCKYCCTBEHHOTO MHTeAAeKTa B Poccuii-
ckoit Qepepariui> onpeseseHa OAHA U3 [jeAell Pa3BUTHS
HCKYCCTBEHHOTO HHTEAAEKTA B HAIIell CTpaHe — I3TO
«obecrieyeHne HAIIMOHAABHON 0e30IacHOCTH U IPaBo-
nopsiaka>» (m.23) [1].

IToa MCKYCCTBEHHBIM MHTEAAEKTOM IIOHUMAIOT «MO-
AeAupyeMyto  (MCKyCCTBEHHO-BOCIPOM3BOAMMYIO) HH-
TEAAEKTYAAbHYIO AESTEABHOCTb MBILMIACHHS YEAOBEKa>
[2]. K wunreanexryaspusiv cucremam (MC) ormocsaT
[POrpaMMHO-AIIIAPaTHbIe pelleHus], CO3AAHHbIE Ha OC-
HoBe pasamuHbx aaropurmos MU [3]. Tak, UC, ocuo-
BAaHHbIE HAa FeHETHYECKHX AATOPUTMAX, «KOHCTPYHPYIOT
POOOTOB, KOTOpPBIE MOTYT GBITH H3TOTOBAEHBI HA aBTOMa-
TH3HPOBaHHbIX 3aBOAAX 0e3 yJacTHs YeroBeKa> [3].

TepMUH «aATOPUTM> CBSI3BIBAIOT C MMEHEM MaTe-
Maruka, ¢puaocoda, HCTOpHKAa AAb-XOpe3MHU, KOTOPBIi
cpopMyAHpOBaA IPaBHUAA BBIMUCACHUI. B paapHermeMm
9TOT TEPMHUH CTAA OIPEAEASTH IIOHSATHE <AATOPUTM>.
IToa AATOPUTMOM IOHHMAIOT <«HHCTPYKIUIO, TOYHOE
OIMCaHKe Crocoba AEHCTBUS C HCIIOAB30BAHHEM IIPO-
CTBIX, OOUIEMOHATHBIX 9AeMEHTOB (HAampumep, omepa-
uuit). B MaTemMaTuke MOHSTHE AATOPUTMA CYXaeTCs A0
[IOCAEAOBATEABHOCTH IIEPEXOAOB OT OAHOT'O COCTOSIHUSE
BBIMMCAEHUS K ApYTOMY> [4].

Hanpumep, takue aaropurmsr MM, kak raybokoe
obyueHHe, IPEAUKTUBHAS aHAANTHKA OOABILINX AAHHBIX,
pacrosHaBaHUe CMBICAA M OOPa30B, i APYTHe MOTYT BbI-
SIBASITH TOYKH COLJMAABHOM HAIIPSDKEHHOCTH B IIpOLiecce
AHAAM32a TEKCTA, BUAEO ¥ pOTOMATEPUAAOB.

BosmoskrocTu aaropurmos VI Morau 051 BBLIBASITD
TOYKH HanpspKeHHOCTH B CeTH, a 06beANHeH e aATOPHT-
MoB VI 11 yIIoAHOMOYeHHBIX OPTaHOB B 06AacTH 0becre-
yeHHd OOIecCTBeHHOM 0e30MacHOCTH KaK KOMOMHAIUs
B3aUMOAENCTBHSI ITO3BOAMAO OBl He TOABKO IIOAYYHTD
CMBICAOBOJ AHAAM3 TAKUX IIPU3HAKOB IIPECTYIIHOTO AESi-
HUSI, KaK IIPOTUBOIPABHOCTb, 00IIeCTBEHHAS OTACHOCTD
COAEpIKaIascs B pasMeleHHoi nHpopManun [S], one-
HHTb PEaAbHOCTb HaAMEPEHUI YeAOBEeKa COBEPUINTD IIPO-
THBOIIPABHbIE AEHCTBUSI, HO M BOBpeMS OTpearupoBaTh
YIOAHOMOYEHHBIM OpraHaM B o00AacTd obecredeHus
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0611eCTBEHHO 6€30IaCHOCTH M TEM CaMbIM IIPEAOTBpPA-
TUTD IIPECTYIIHbIE ACHCTBHUSL.

CraTucTHKa HeNpeAOTBPAIeHHBIX IPeCTYIIACHHI,
HHPOPMALIMS O HaMepPEeHHH COBEpIIEeHHsI KOTOPBIX OblAa
pasMeleHa B MHTepHeTe 3a HEKOTOpOe BpeMs AO pea-
AM3ALUU IIPECTYITHOTO YMbICAQ, IIO3BOASIET IIPEATIOAO-
5KUTb, YTO MHTEAAEKTYaAbHbIE CHCTeMbI PacIIO3HABAHMS
06pa3oB u cmbicaa nHPopManmu B CeTn Maroaddex-
THUBHBI B CUCTeMe IIPeAYIIPEeXACHUS IIPeCcTyNAeHUI. Aas
MOATBEPKAEHHS UAM OIPOBEP>KEHUS AAHHOM I'MITOTE3bl
B CTaTbe AQH OTBET Ha BOIIPOC O TOM, MOTYT AU AATOpPHUT-
Mbl MM mporHosupoBaTh IpecTyNAeHHe, aHAAUSHPYS
MIPU3HAKH IPECTYIIHOTO AESHUS, a TAKKe OLIEHUBATD Be-
POATHOCTD IIepeX0AA CTAAUM MPECTYIIACHH.

MPOMHO3NPOBAHWME MNMOJTOXEHNA OES

B OBJTACT OXPAHbI OBLLEECTBEHHOTIO
NOPIOKA N OBECMNEYEHNS OBLLEECTBEHHOM
BE3OMACHOCTA

Boapmmas yacTp yroAOBHO-IIPAaBOBBIX OTHOIIEHHI BO3-
HMKAeT B CBSA3H C COBEpPIIEHHeM IIPECTYIIACHHI, T.e. TOT-
A3, KOTAAQ IIPAaBOOXPAHSAEMbIM IJEHHOCTSIM y)Ke HaHecCeH
OIIpeACACHHBII Bpe, XOTs OOIIIeCTBY «BbIIOAHEE> IIpe-
AOTBPATHTD IPECTYIACHHUS, YeM IIOTOM HX PaCCACAOBATD
M HAaKa3bIBaTh IIPECTYIIHUKOB. B cBs3u ¢ aTuM O0ABIIOE
3HaueHHe IPUOOpeTaeT BTOPas 3aAa4a yrOAOBHOTO ITpe-
CA€AOBAHHUS — INPEAYTIPEXACHUE IpecTynaeHuit 6, 7].
B peuennu aroit 3apauu Mor 0s1 momous M kak «xom-
MAEKC TeXHOAOTUYECKUX PEeLIeHMH, TO3BOASIOIUNA UMHU-
THPOBaTh KOTHUTHBHbIE QYHKIMU deAoBeKa (BKAIOYAs
caMooOydeHHe i TIOUCK PelleHnit 6e3 3apaHee 3aAaHHO-
IO AATOPUTMA) U MOAYYaTh [IPU BBITOAHEHHH KOHKpET-
HbBIX 33Aa4 Pe3yAbTAaTHl, COIIOCTABMMblE KAK MUHHUMYM
C Pe3yAbTaTaMH UHTEAACKTYAAbHOH AEATEABHOCTHU 4eAO-
BeKa». B KOMIIAGKC TeXHOAOTMYECKHX PelIeHUI BXOAST
UHGOPMAIlMOHHO-KOMMYHUKAIIMOHHAs HHPPACTPYKTY-
pa, mporpammHoe obecriedenue (B TOM 4KCA€ TO, B KO-
TOPOM HCIIOAB3YIOTCSL METOABI MAIIMHHOTO 06y4eHus),
IPOLIECCHL M CEPBUCHL TI0 00pabOTKe GOABIIMX AAHHBIX
¥ oucKy pemtennit (1. S moam. «a») [1].

TakuM 00pa3oM, HCIIOAB3Ysl pasHble AATOPUTMBI
WU, xombuHupys ux, MOXXHO co3pasats IC. Aaropur-
mb1 MIM ¢ BBICOKOH TOYHOCTDIO MOTYT OTIPEAEAUTD CMBICA
TEeKCTa MAU M300pakeHui, pasmemenusix B CeTn, 1mo-
CTPOMTb NPUYUHHO-CACACTBEHHBIE CBS3U PA3BUTHA CO-
osrruit. Hanpumep, Takas o6aacts MU, xax NLP, orse-
YaeT 3a AHAAMTHKY KOHTEHTA, IOHUMaHHe U 00paboTKy
€CTeCTBeHHOTO f3bIKa, M3BACUEHME M3 HEro KAIOYEBbIX
HAEN UAU TEM.

Taxum obpazom, VI Mor 651 cTaTh 3¢ PeKTHBHBIM
HHCTPYMEHTOM B PyKaX YIIOAHOMOYEHHBIX OPTaHOB B 00-
AacTu obecriedeHus OOIEeCTBEHHON 0e30IacHOCTU AAS

MHPOPMALUMA. TOCYOAPCTBO. NMPABA HEJTOBEKA

PEeaAM3aLMH OAHOM M3 NX OCHOBHDIX 32A24 — IIPEAOTBpA-
IjeHu1e IPOTHBOIPABHbIX ACHCTBHIL.

B 3apybesxHOil HAayYHOUN AHWTepaType OOCYKAAeT-
Cs1 BO3MOXKHOCTb MCIOAB30BaHHs aaroputmos VU aas
nporHo3upoBaHus npecrynaenui [ 1, 8]. B poccuiickom
HayYHOM MPOCTPAHCTBE UCCACAOBAHMUI, MOCBSIIEHHBIX
aroit Temaruke, Menbine [9, 10, 11]. Kpowme roro, B oc-
HOBHOM B 3apy0@XHBIX OTYeTaxX ITyOAHKYIOTCS Pe3yAb-
Tarpl puMeHeHust VIV B LjeASIX IIPOBEACHHS MPEAUK-
TUBHOM aHAAUTHKYU MPECTYINHOCTH U MPEAOTBPAIleHHUs
IpeCTyNAeHHUiT Ha OCHOBe [IOAY4eHHOTO aHaAu3a. B ore-
4eCTBEHHDIX OTYETAX U AUTEPATYPe B GOABIIMHCTBE CAY-
4aeB pedb HAET 06 MHTEAAEKTYaAbHBIX TEXHOAOTHUSX, TIPH-
MeHsIeMbIX Ha 3Talle PAaCCAeAOBaHUS IpecTyraeHus [12],
TaKyX, HaIpUMep, Kak nporpamma «Koncrpykrop mecra
NPOUCIIECTBHSA»>, CUCTEMBI MOAEAMPOBAHHUS PA3AMYHDBIX
caepcTBeHHBIX AeiicTsuil [13] u ap. [14]. Ho atm oreve-
CTBEHHBIE CHCTEMbI He PemIaloT IpofAeMy HPOTHO3UPO-
BaHMsA IpecTynaeHud, Xors eme B 2008 r. mpepsarasoch
FICIIOAB30BATh METOABI IPEAUKTHBHON aHAAUTUKH B Lje-
ASIX TPUHATHS O6OCHOBAHHDIX YIPABACHYECKHX pele-
Hwmit [15].

AKTyaAbHOCTb AQHHOW TPOGAEMBI MOATBEPXKAAET
nocraBaeHHas B BepAoMcTBeHHOI Tporpamme udpoBoit
Tpancdopmarmu MBA Poccun nHa 2022-2024 rr. [16]
3aAa49a AMKBHAALIMA NMEIOIIEr0Csk OTCTABAHMS IO BOIIPO-
CaM MPUMEHEHHS TEXHOAOTHI HCKYCCTBEHHOTO HHTEA-
AEKTa.

OAHaKko, HeCMOTpS Ha HMeIuecs 3apybexHble
OTYeTHI O MPOTHO3UPOBAHUH MIPECTYIAECHHUI, 3aKOHOMe-
PEeH BONPOC: MOXXHO AM NPOTHO3UPOBATb COBEpIIEHHE
IPECTYTACHHUIT, HHBIMH CAOBAMU — HMEIOTCS AU Y TIpe-
CTYIIA€HHS Te [apaMeTphl AW IPU3HAKH, KOTOPbIE MOA-
A€XXaT BEPOSITHOCTHOI OLleHKe?

MPECTYIMJIEHWME U HE MPECTYTTITEHME?

K moanomounsim MBA Poccum oTHeceHO B TOM 4rcAe
«$OopMUpOBaHIe OCHOBHBIX HAIIPABACHHI IOCYAAPCTBEH-
HO IIOAUTHUKY B cpepe BHYTPEHHIX A€A HA OCHOBE AHAAU-
3a U IPOTHOBUPOBAHUSL: COCTOSHUS IPECTYIHOCTH; IIOAO-
SKEHHS. AeA B 00AACTH OXPaHbl OOLIECTBEHHOIO HOPSIAKA
1 cobcTBeHHOCTH, obecedeHns 06mecTBeHHOM be3omac-
HOCTH; MHTPAlJHOHHBIX Ipotieccos> (. 11) [17].
Heo6x0AMMO OAYEPKHYTH, 9TO B AAHHOM CAydae pedb
HAET O IPOrHO3MPOBAHMY IMPECTYIIHOCTH, HO He O Ipo-
THOSMPOBAHMH IIpecTylAeHust. [IpecTymaeHue sBAsieTCs
KOHKPETHBIM IOPHAMYECKUM (GaKTOM, 06AAQIOINM OIIpe-
AEACHHBIMU [PU3HAKAMY, & IPECTYIIHOCTh — SIBACHIEM CO-
LIUAABHBIM, 0OOOIIEHHBIM U CTATHCTHIECKH H3MePSIEMBIM.
IIporHo3nupoBaHMe TAKUX COLIMAABHBIX SIBAEHHIA,
KaK <IIPeCTYIHOCTb, AMYHOCTb HPECTYIHUKA, GaKTOPBL
(TIpUMHHBL M YCAOBHS ) IPECTYTIHOCTH, TIOCAEACTBUSL TIpe-
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CTYTHOCTH, Mepbl 6OPBOBI € MPeCTYMHOCTbIO> [ 16], 0T-
HeCeHO K 3aAa9aM KPUMHHOAOTHYECKOTO IPOTHO3UPOBa-
Hus. [IpudeM IpeCTYIIHOCTD paccMATPHUBAETCS HAa Tpex
YPOBHSIX UHTEpPIIPETalUi: CBOMCTBA IIPECTYIHOCTH KaK
MACCOBOIO SIBA€HUS, CBOFCTBA [IPECTYIIHNKA, IIPUSHAKU
[IPECTYIHOI'O AESIHHS.

ITporuosupoBaHue IIPeCTYIHOCTH KAK COLHAABHOTO
SIBAGHUSI CBSI3AHO C IIPEABUAEHUEM, BBIMUCACHUEM BepO-
SITHOCTHBIX H3MeHeHHUI, TeHASHIIUI1 ¥ 3aKOHOMEPHOCTel
IPECTYIIHOCTU B OYAYILIEM U SBASETCS OAHON U3 3apad
KPUMHHOAOTHYECKOTO IPOTHO3UPOBAHML.

OAHAKO €CAU TIOAXOAUTDH K OLICHKE IPECTYIIACHHUS
KaK [PECTYIIHOTO AESIHHS, TO IIOCTPOEHHE CHCTEMBI YCTa-
HOBAEHHBIX [IPHYMHHO-CACACTBEHHBIX CBSI3€l M 3aKOHO-
MEpPHOCTel, CONPOBOXKAAIOIVX IIPECTYIIHbIE AEsHIS,
IIO3BOAUT AATh OLIHKY COCTOSIHUS U €I'0 BEPOSITHOTO Ha-
IpaBAeHUs pasBuTHs. HO AAS IPOTHOSMpPOBaHMS Bepo-
SITHOCTH COBEPLIEHHUs! IIPECTYIIACHUSI KaK YTOAOBHO-Ha-
Ka3yeMOTO AesHHS HeOOXOAUMO OLIEHHTD €ro IPU3HAKM.

T.H. AOATHX CYMTaeT, 4TO B TEOPHUH YTOAOBHOTO
IIpaBa, HECMOTPSI Ha CHOPMYANPOBAHHOE HIOHSATHE IIpe-
CTYILA€HUS, BOIIPOC O IIepevHe IPU3HAKOB IIPECTYIIACHHUS
SIBASIETCS. AUCKYCCHOHHBIM, ITOCKOABKY YK P® ne ompe-
AEAsIeT TIOHATHE M BUABI IPU3HAKOB rpecTynaeHus [ 18].
C yueroM aHaAM3a ompepeAeHUs], cPOPMYAUPOBAHHOTO
BU. 1 cT. 14 YK PO, BHIAGASTIOTCSI CAEAYIOIIHIE TIPU3HAKH
IPECTYIACHUS KaK AESHUS: OOIjecTBEHHAs ONACHOCTS,
IPOTHUBONIPABHOCTD, BHHOBHOCTb, HakadyeMocTb. OpHa-
KO 9TH IPU3HAKY [PHCYIIU YK€ COBEPLICHHOMY AESIHHIO,
y KOTOPOTO B CBASH C PEAABHOCTBIO €0 CyLeCTBOBAHMS
MOJKHO OL|eHHTb TaKUe IPU3HAKH.

O1Meuy, 9TO Cpear 0603HAYEHHbIX IPH3HAKOB IIpe-
crymaennst aaropurmamu VIV, Hampumep aAropurmMom
rAyOOKOTr0o 00y4eH¥sl, MOXKET OBITh AQHA OL|eHKA TOABKO
ABYM IIpU3HAKaM — OOILIeCTBEHHON ONACHOCTHU ¥ IIPO-
THBOIIPAaBHOCTH, a ABa ADYIHMX [pPH3HAKa — HAKasye-
MOCTb ¥l BUHOBHOCTb — AOAXKHBI OBITh OIJeHEHBI TOABKO
yearoBekoM. OreHka HMHTEAAEKTYaAbHOM CHCTEMOM ABYX
APYTHX IIPH3HAKOB [IPECTYIIAEHHs — BUHOBHOCTH U Ha-
Ka3yeMOCTH — AOAXKHA HOCUTh PeKOMEHAATEAbHBII Xa-
paxTep, OKOHYATEABHOE pelleHHe HeOOXOAUMO IIPUHU-
MaTh YIIOAHOMOYEHHOMY AULYY.

Hampumep, AASI IOAYdYeHUS OTBETA HA BOIIPOCHI, SIB-
ASIETCSL AWl CMBICAOBAsI KOHCTPYKIYSL B HHTepHeTe 001e-
CTBEHHO OIIACHOM U COAEPIKUT AU OHA IIPU3HAKY IIPOTH-
BOIIPABHOCTH, HHTEAAEKTYAABHOM CHCTeMe HeOOXOANMO
OIIeHHUTDb He TOABKO CMBICA TEKCTa, HO U BCe CBA3aHHbIE
C pasMelLjeHHeM 3TOrO TeKCTa COOBITHS — HaIpUMep,
[IPOBECTH aHAAM3 BCeil MHGOPMALUM, KOTOpasi pasMe-
IeHa Ha CTPAHHUIle COLIUAABHOM CEeTU IIPEATIOAATaeMOTO
IIPECTYIIHNKA, er0 COLMAAbHBIX CBsidell. OpHA M Ta e
HHPOPMALIMI MOKET HOCUTb PasAMYHYIO OKPAcKy B 3a-
BHCHMOCTH OT KOHTEKCTa — HAIpUMep, CAOBOCOYeTa-

HUe «s TeOs yObIo>» MOXKeT OBIT Kak QUIypOil pedn, TaK
U YIrpo30il youicTBa. AAS OLIEHKH PEaABHOCTH YTPO3BI
MHTEAACKTYaAbHbBIE CHCTEMBI AOAXKHBI IIPOAHAAU3HPO-
BaTh MHOXECTBO AAHHBIX,
KOTOpBIN Pa3MECTHA TeKCT, — ero IHPpPOBBIE CACADI
u yudpossie Tenu [19]. B sTom caydae pesyabrar pa-

OCTAaBACHHBIX YE€AOBEKOM,

0OTbI HHTEAAEKTYAABHOM CHUCTEMBI OYAET OTBEYATh Tpe-
OOBAHMIO CMBICAOBOTO TOAKOBAHHS OOCTOSITEABCTB KPH-
MUHAABHOM CHTYAIlUH B HEPa3PBIBHON CBSI3H CO BCEMH
CBeAEHHSIMH T10 AeAy [20].

XoTsl 06beKTHBHOCTH Pasd HEOOXOAUMO OTMETHTD,
9TO He CyIeCTBYeT A0COAIOTHO TOYHBIX TEXHOAOTHIL 1 BO3-
MO>KHBI OIIMOKK B OLlEHKe AAHHBIX. Ho ommbxku moryr
OBITh MUHIIMU3HUPOBAHBI B CAYae, eCAX HHTEAACKTYaABHbIE
CHCTeMbl He OYAyT IPUHHMATb pellleHHe 3 YIIOAHOMO-
YeHHble OPraHbl OXPaHbl OOIIECTBEHHON 0e30IacHOCTH,
a GYAYT CAYXKUTD AHIIb HHCTPYMEHTOM aHAAH32 OOABIIIOTO
obbeMa AQHHBIX, IEPEAABAsT PE3YABTAT CBOEH PabOThl —
BEPOSITHOCTHYIO OLIeHKY OIACHOCTH, IIPOTUBOIPABHOCTU
U PeaAbHOCTH HaMepeHHI JeAOBeKa, IIOAYIeHHYIO Ha OC-
HOBE COBOKYIIHOCTH LUPPOBBIX AAHHBIX, — YIIOAHOMO-
YeHHBIM OpraHaM B 00AACTH OXPaHbI 6€30IIACHOCTHL.

Taxum obpasom, onerka M npusHakoB mpecrymae-
HISI BO3MOJKHA B CAy4ae CyiecTByromero cobsrrust. Pax-
TUYECKM AAHHAS OLIEHKA IIPU3HAKOB AESIHHS ITO3BOAHT
IOHSITh, MOXKHO AYl OTHECTH 9TO AesIHIE K [IPECTYIAEHHUIO.

OLIEHKA MW CTAOMM MPECTYMNEHMS

B03MO>XHBIM 3TAIIOM OLIEHKH IPECTYIHBIX AESHUH SB-
ASIETCS OLIEHKA CTaAMi COBEPHIEHHS IPECTYIIACHHMIL
C.B. PacropormoB cyuTaeT, 4YTO <IMPEeCTyIHbIe ACHCTBH
AOCTaTOYHO IPEACKa3yeMbl M IPOrHO3UPYeMBl, HeO0OXO-
AVIMO AMIIb IIPABOOXPAHUTEABHBIM OpTaHaM HAHTU B 60Ab-
KX 06’beMax AAHHBIX 3TH 3aKOHOMEPHOCTH > [21].

AefiCTBUTEeABHO, AHAAU3 OOABIINX AAQHHBIX MOXKET
TIO3BOAUTD OIIEHHTD IIPECTYIHbIE ACHCTBUS HA IIPEAMET
HX COOTBETCTBUS CTAAMSM NPECTYIACHHS — IIPUTOTOB-
AeHHe, TIOKyIIeHHe 1 OKOHYeHHOe AeficTBue. B aTom cay-
qae VI AoAXeH OIeHHTb BEepOATHOCTb IepepacTaHM
OAHO¥ CTAAUH IIPECTYIIACHHUS B ADPYTYIO, BBLIBUTD COIIPO-
BOXKAQIOIIIVE TIPECTYIIHbIE AHCTBHUSI COOBITHS U SIBACHIS,
Pacmo3HaTh UX, CPAaBHHUTb IIOAYYEHHBIE AAHHBIE C APY-
TUMU AQHHBIMH, IIOCTPOHTDH IPHINHHO-CAEACTBEHHYIO
CBAA3b U IPEAOTBPATUTD IIEPEXOA IIPECTYIIACHHUS B OCAL-
Aytomue craauu [22].

OAHAKO OIleHKA CTAAMiT BO3MOXKHA He AASL AIOOBIX
npecrymaeruit. CHeNUaANCTHI B 0OAAQCTH YrOAOBHOTO
IpaBa CYMUTAIOT, YTO BHIAGACHHE CTAAMI NPEeCTYIACHHMS
BO3MOXXHO TOABKO B OTHOIIEHHH YMBIIIACHHbIX IIPECTY-
maennit [23]. B TakoM cAydae 3akOHOMepeH BOIpPOC:
MOTyT AU aAropurMbl MV BBIABUTD IpeCTYIHBIA YMbICEA
B pasMemnjeHHO!N nHPpopManun? VIHbIMYI CAOBAMH: MOXKET
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A IM mocTpouth BEpOSATHOCTHYIO MOAEAD IIepepacTa-
HHS TIPECTYITHOTO YMBICAA B COBepIIEHHE IPeCTYITHbIX
ACHCTBUI oIlpepeAeHHBIM dYeaoBekoM? IlpecTymHbrit
YMbICEA KAaK OTpaKeHHe ITPeCTYIHbIX HaMepeHHH Mo-
XKeT OBITH BBIPAXKEH IOCPEACTBOM TEAOABIDKEHIS, CAOB,
CHMBOAOB, $OTO- HAM BHAeOMaTepuasoB. CoBpeMeHHbIe
B0o3MOXHOCTU KV MO3BOASIOT OIIEHUTb BCIO CBA3aH-
HYIO C YeAOBEKOM MH(OPMAIIHIO U BBIIBHUTD, HAIIPUMeD,
B CeTH NpeABapUTEABHYIO IPECTYIIHYIO ACSATEABHOCTb.

Heo6X0ANMO OTOBOPHUTHCSI, YTO, XOTSI GOABIIMHCTBO
POCCHICKHUX CIIeIJHAANCTOB II0 YTOAOBHOMY IIpaBy He OT-
HOCAT GOpMHPOBAHHUE IIPECTYITHOTO YMBICAA K CTAAMSIM
npecTyniaenus [ 24 ], eCTb 1 Te, KTO CIMTAIOT 3TO HYAEBO
CTaAmel OATOTOBKYU npecTyrnaenus [ 25, 26].

B 3apy6esxHOl HAay4yHOH AHTEpaType yueHble IIpeA-
CTaBASIIOT PE3YAbTATHI CBOMX PAOOT, CBSI3aHHBIE C BBIIBAE-
HMeM IIPeCTYIHBIX HaMepeHMH, YMBICAQ TI0 Pe3yAbTaTaM
mposeaeHHoro MM aHaam3a IOAB30BAaTEAbCKOTO KOH-
TeHTa Ha MAATPOPMAX COLMAABHBIX ceTeil [27]. B mpo-
BEACHHOM I9KCIIePHMEHTe HCIIOAb30BaHHE AATOPUTMOB
MAIIMHHOTO O0y4YeHHs [I03BOAUAO MOHSTD M IPOAHAAH-
3UPOBATb HACTPOEHH TIOAb30BaTeAeH COITMAAbHOM CeTH,
CBSI3aHHbIE C BO3MOXHBIMU ITPECTYIHBIMU AHCTBISAMIL
W AOCTaTOYHO TOYHO OIPEAEAHA IIPECTYIIHbIe HaMe-
PeHHs, OTpa’KeHHbIe B IIOAB30BATEAbCKOM KOHTEHTE,
YTO IIO3BOAMAO ITPABOOXPAHUTEABHBIM OPraHaM YCUAHTD
CBOM yHIpexAaiomue Mepbr [27].

Kpome TOro, cymecrByroT TeXHOAOTHYECKHE pellle-
HMs, HalTpaBAGHHbIE Ha TPOTHO3UPOBAHNE BepOATHOCTH
COBepIIeHHs IPECTYIASHUS KOHKPETHBIM Y€AOBEKOM II0
pe3yAbTaTaM OLIEHKH €ro KPUMHUHOTEHHbIX Ka9eCTB [28,
29]. B atom cayuae aaropurm MU anasusupyer cyme-
CTBYIOI{e OTHOIIEHHUS, AeHCTBHs, COBepIIaeMble YeAO-
BekoM, Hampumep, B Cern. PesyapraTsl paboThl TaKHX
MaTeMaTHYeCKUX MOAEAEH yoKe IPeACTABACHBI HA 00CYK-
aeHue obmecrsensocr [ 30, 31].

OO6cy>xpast BO3MOXKHOCTD IIPEAOTBPAILIEHHUS IIpe-
CTYIIAHHH, MBI AOAYKHBI HCXOAUTD U3 TOTO, YTO PacIo3-
Hanne MM npecTynHOro ymbIcAa, BHIPaXXEHHOTO B pas-
MemenHoi B CeTH MHPOpPMAIIMM, IIO3BOAMT OLICHHTD
BEpOSITHOCTb IIepepacTaHMs YyMBICAA B peaAbHbIe IIpe-
CTYIIHBIE AEHICTBHSI M 3a0AarOBpPeMEHHO OTIIPABUTh OTY
HHPOPMALIMIO YIIOAHOMOYEHHBIM OpraHaM B 00AACTH
obecrevens 6e3omacHocTH. T'eM CaMbIM PUCK Pa3BUTHS
IPECTYIIHBIX AeHCTBUI OyAeT MUHMMHM3HPOBAH, a Ipa-
BOOXPAaHUTEAbHbIE OPraHbl IPUMYT COOTBETCTBYIONILE
npoduaakTHIeckue mepbi [32].

3AKJITIOYEHME

ITockoAbKy B pOCCHICKUX OTKPBITBIX HCTOYHHMKAX OTCYT-
crByer nH$opmanus o poccutickux MIC B obaactu npe-
AUKTHBHOM AQHAAUTUKU MPECTYIAEHUH, OBIAO CAEAAHO

MHPOPMALUMA. TOCYOAPCTBO. NMPABA HEJTOBEKA

mpeanoAoxenue, uyTo asropurmbl MMM HeadpdexTunHBI
AASL TIPEAYTIPEKAEHHUS IIPECTYIIHOCTH M TPEeCTYIACHUH.
OAHAKO aHAAM3 OIyOAMKOBAHHBIX 32 PyOeKOM HayuHBIX
OTYeTOB, POCCUICKUX ¥ 3aPyOeXHBIX HAyIHBIX paboT,
HOCBsIIeHHBIX paspaboranusM FIC B mpaBooXpaHUTeAD-
HOI cdepe, MO3BOAMAM CAEAATD BBIBOA, uTO MIC 1mo3BoAs-
I0T AOCTUYD Pe3yAbTaTa — IPOTHO3UPOBAHMSA BO3MOXK-
HBIX IIPECTYIIACHHH.

IIpumenerne K C ymoAHOMOYEHHBIMH OpraHAMH
OXpaHbl IPABOMOPSAKA, KaK ITOKAa3bIBAIOT AHAAUTHYIE-
CKHMe MaTepPHaABl, TI03BOASIET HE TOABKO BBIIBUTDH IIPO-
THBOIPABHBIA U OOIIEeCTBEHHO-OMACHBI KOHTEHT, HO
U OIEHUTb BEPOATHOCTb COBEpIIEHMS IPeCTyNAeHUs
KOHKpeTHBIM yeroBekoM. Taxue VIC paspabaTeiBarorcs
Ha ocHoBe aaroputmos MU, Hanpumep raybokoro o6y-
UeHHs, NPEAUKTHBHON AHAAUTHKH, AHAAM3A OOABIINX
AAQHHBIX M APYTHX, KOTOPbIe MOTYT PacIlO3HATh IIPeCTy-
IIAGHHE ellle Ha CTapuu POPMHPOBAHMSA IPECTYITHOIO
YMBICAQ, BBIPRXXEHHOTO B Pa3MeIlleHHOM MH(OpMaluu,
U TeM CaMbIM MHHUMU3HPOBATbh BO3MOXKHOCTb IIepe-
pacTaHMA yMBICAA B PEaAbHbIE TPECTYTIHbIE ACHCTBHSL
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Annotaums. Mpobnematika MHGOPMALMOHHOM OTKPbI-
TOCTU CyAeBHOM CUCTEMbI OCTAETCS BECbMA OKTYQsIbHOM

B YCNOBMSIX MOAEPHM3ALMM OBLLECTBA M FOCYAAPCTBEHHbIX
nHctutyToB. LLinpokoe sHeppeHne uudppoBbix TexHOMO-
MM B CynebHOM cHcTeMe NO3BONMIO CBOBOAHO MCKATD,
nosyyath, NepeadBaTb, MPOU3BOAUTL M PACTPOCTPAHSTL
cyaebHyio uHdopmaumio B umdposoit popme. Benepctene
5TOro NPoMsoLNd TPAaHchOPMALMS MHGOPMALIMOHHON
OTKPBITOCTM CY/IOB, OCHOBOHHOM B HOCTOSILLEE BPEMS HA
UMD POBbIX TEXHONOMMSX, YTO CYLLECTBEHHO MOBBICMIIO

3¢ PEKTUBHOCTb OBLLECTBEHHOTO KOHTPONS 30 PYHKLMOHM-
poBaHKeM cyaebHOM BRACTH.

Llenb HacTosiLero nccnefoBaHmus — BCECTOPOHHMIA AHAMU3
M3MeHeHMM B MHOPMALIMOHHOM OTKPHITOCTH CyAOB B CBSI3M
C UMPppPOoBM3ALMEN, O TAKXe OnpeaeneH1e ponu MHdop-
MOLMOHHOM OTKPBITOCTM KK FAPAHTHM OBLLECTBEHHOTO
KOHTpONs B cyaebHOM cucTeme.

[ns peanusaumm NOCTABNEHHOM Lenu Bbinu BbigeneHsl cne-
Ay'lOLME 3004M: UCCIIEAOBATL MPABOBYIO OCHOBY [OCTYNA
K cynebHoi MHGOPMALMHK; OLEHMUTL BiMsIHUE LMbPOBLIX
TEXHOMOMUI HA YPOBEHb MHGOPMALIMOHHON OTKPBITOCTM
CynebHbIX OPraHOB; MPOAHANU3UPOBATL 3PHEKTUBHOCTL
06LUECTBEHHOTO KOHTPONS 30 IESTENLHOCTBIO CYAEBHOI

BNACTU B KOHTEKCTE L poBOM TpaHchOopMaLMM.
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Abstract. The problem of information openness of the
judicial system remains very relevant in the conditions

of modernization of society and state institutions. The
widespread introduction of digital technologies in the
judicial system has made it possible to freely seek,

receive, transmit, produce and disseminate judicial
information in digital form. As a consequence, there has
been a transformation of the information openness of the
courts, currently based on digital technologies, which has
significantly increased the effectiveness of public control
over the functioning of the judiciary.

The purpose of this study is to comprehensively analyze the
changes in the information openness of the courts due to
digitalization, as well as to determine the role of information
openness as a guarantee of public control in the judiciary.
In order to realize the set goal, the following tasks were
allocated: to study the legal basis of access to judicial
information; to assess the impact of digital technologies

on the level of information openness of the judiciary; to
analyze the effectiveness of public control over the activities
of the judiciary in the context of digital transformation.

The research methodology includes dialectical, formal-
logical and other general scientific research methods;
special-legal methods: formal-legal and others.

The results of the study demonstrate that digital innovations
contribute to increasing the information openness of the
judicial system and strengthening public control over the
implementation of justice.

The findings of the study highlight the importance of further
development of legal mechanisms aimed at harmonizing
digitalization and information openness of the courts, which
will strengthen public control over the courts and increase
confidence in the judiciary.

Keywords: digitalization, information openness, digital
judicial information, public control, judicial power
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M specramrit POCCHICKUI y4YeHBIH-IOPUCT Tpodeccop
.4, ®oitaunkuit eme B konne XIX B. nmucaa, yTo «06-
IIleCTBEHHOE YOeXXAeHIe B AOCTOMHCTBE CyAQ BO3MOXKHO
C TeM AMIIDb YCAOBUEM, YTOOBI KAXKABII IIAr CYAEOHOIT Ae-
ATeABHOCTH ObIA U3BeCTeH obmectBy> |1, c. 98]. Taxoit
HOAXO0A 0OAee UeM aKTyaAeH U CEeTOAHS, OCKOABKY, CO-
raacHo 4. 4 c1. 29 Koncrurymm P, « ... KaXAbI MMeeT
IPaBO CBOOOAHO HCKATh, IIOAYYATh, IePEAABATD, IPOU3-
BOAMTD U PACIPOCTPAHATh HHPOPMALIHIO AIOOBIM 3aKOH-
HbIM crioco6om» [2]. TIpu aTOM KaXKABLl HMeeT MpaBo
Ha 00IeAOCTYIIHYIO CYAOHYI0 HHPOPMALIHIO, BKAIOYAIO-
mlee B Ce0s U IIPaBO Ha CBOOOAHBIN AOCTYII K TAKOM HH-
dopmanun [3].

MacmrabHas rudpoBU3aIiys Kak IpOIecc IepexoAd
OT aHAAOTOBBIX $OpM MHPOpMaLUK K HUPPOBBIM 0be-
CIeYrAa HAallOAHEHHEe IUPPOBHIMU MHPOPMAIIOHHBIMU
TeXHOAOTUSMH POCCHICKOe IIPaBOCYAHME, YTO BBIBEAO
Ha HOBBIH, 60Aee BBICOKHMIT ypOBeHb HHPOPMAIHOHHYIO
OTKPHITOCTb CyAeOHOM crcTeMbl. Kak pesyabraT nudpo-
BH3aIIUH COBPEMEHHOMN POCCHICKON CyAeOHOM CHCTEMDI
MOSIBUAMCh €AMHOe HHQOPMAIIOHHOE IPOCTPAHCTBO
CyAOB, Iu$poOBOe MpaBo U LUPPOBOE MPaBOCyAUe KaK
dopMa CylecTBOBAHMS AQHHBIX', @ TaKKe HUPPOBBIE Cy-
AeOHbIe IMAATPOPMBI, UCIIOAB3YsI KOTOPBIE, KAXKABIA MO-
XKeT MOAYYaTDh 0OIIEAOCTYIIHYIO AOCTOBEPHYIO CyAeOHYIO
HHPOPMAIIHIO: O AESITEABHOCTH CyA€OHO BAACTH, O XOA€
U Pe3yAbTAaTaX CyAeOHBIX pa3bupaTeAbCTs, 0 GOpMHUpPOBa-
HHUM CYAEHCKOTO KOPIIyCa, a TAKKe O KOHKPETHBIX CYABSIX,
OCYIeCTBASIIOMUX IIPaBOCyAHe BO Bcex peruoHax Poc-
cuiickort Qepeparyu.

M HOpMAIMOHHO-TEXHOAOTHYECKOe ObecreueHie
OTKPBITOCTH ¥ TAACHOCTH POCCHICKOTO IIPAaBOCYAHS OCY-
I[eCTBASIETCS. HA OCHOBE HCIIOAB30OBAHMS CYA€OHBIX HH-
dopmanmonnbix cucrem (UPPOBbIX UHOPMALIHOHHDBIX
M TeAeKOMMYHHKAIJUOHHBIX TeXHOAOTHI1), C TIOMOIIbIO
KOTOPBIX OPraHM30BAH AOCTYII K MPABOCYAHIO U CyAe6-
HOM MHPOPMAITUH.

OCHOBHBIM HCTOYHHUKOM TIOAYYeHUS HHPOPMALUH
0 CyAeOHBIX aKTaX B MHTEpPHETe BBICTYIAIOT O(HUIfHAAb-
HbIE CAlThI CYAOB.

' B oTMume oT 3TOro anekTpoHHOE NPABOCYANE AKLEHTUPYET BHM-
MOHKME HO CBOMCTBAX HOCHTENS MHOPMALMK.
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K raaBHPIM LuQPPOBHIM HHPOPMALMOHHBIM KOM-
IIAEKCAM CYAOB OOIIIel FOPUCAUKIIHH, IIPEAOCTABASIOLINM
CBOOOAHDIN AOCTYII K CyAeOHOM HHPOPMAIIMH, OTHOCHT-
cs 'ocypapcTBeHHas aBTOMAaTH3NpPOBaHHAA cHcTeMa Poc-
cuitckoit epepanmu «IIpasocyaue» (FAC, cm. https://
sudrfru). C yueToM TOTO, 4TO AASL O6€CTIEYeHNS OTKPBITO-
CTH CyAOIIPOU3BOACTBA 0COOOe 3HAYEHHE MMeeT AOCTYII-
HOCTb B MUHTE€PHETE TEKCTOB PEIleHHI CyAOB BCEX YPOBHEMN
1 3BeHbeB (3T0 mpeAycMOTpeHO cT. 15 QepepaabHOro 3a-
KoHa 0T 22.12.2008 N¢ 262-03 «O6 obecredennu AOCTy-
a K MTHQOPMAIMK O AESATeABHOCTH CyAOB B Poccuiickoit
Depeparum> ), B KadgectBe nmoacucremsl B 'AC «IIpaso-
cyaue» BxoauT «bBamk cyaebubx pemenuit (cyae6Hoilt
npakruku)>» (cm. https://sudrfiru).

Ha eaunom moprase I'AC «IIpaBocyame>» pas-
MeIllleHbl BeO-CaiiThl BCeX CYyAOB OOMLjell IOPHCAMKIIUN
u opranos CyaebHOro AemapraMeHTa mmpu BepxoBHoM
Cyae PO, spasiomuecs: BaXHEHIIMMI HCTOYHUKAMH HH-
$opManuK 0 POCCHICKOM IIPaBOCYAUH.

B I'AC «IlIpaBocyame>» co3paHbl Tpu HHGOPMAITH-
OHHBIX KOHTypa AOKYMeHT0060poTa (3amjuijeHHbIH,
BEAOMCTBeHHbIt 1 my6amunbit). [locaepHuit KOHTYp
obecrieunBaeT 6AAAHC TPeOOBAHUIT OTKPHITOCTH HHOP-
MAIIMH U ee 3alUThL

Aast pocTyma k cyaebHON HHPOpMALMU O apOu-
TPOKHBIM CYAAM HCIIOAB3YETCS I/IHcpopMauHOHanZ caunTt
«®epepanbhble apbuTpakuble cyap> (https://arbitr.ru/),
Ha KOTOpPOM pa3MeleHa nudposas maarpopma «Moit
apburp>, BKAIOHaromas B cebs moacucremst «Kaprore-
Ka apOUTPXKHBIX AeA» U «BaHK pelneHnit apOUTpasKHBIX
CYAOB>.

O6e Ha3BaHHBIe LUPPOBBIE MAATPOPMBI B IIOAHOM
Mepe 00eCIIeYnBAIOT HHTETPALINI0 HHPOPMALIIH O CyAeO-
HbIX A€AAX U ABASIOTCS COCTABHBIMH YaCTAMU OQHIIHAAD-
HOM aBTOMATU3HPOBAHHON MH(YOPMALMOHHOMN CHCTEMBI,
IIPeAHA3HAYeHHO! AASL CO3AAHHS €AMHOTO POCCHICKOTO
CyAe6HOro HHPOPMALOHHOTO IPOCTPAHCTBA.

Vicxoast u3 9T0ro 100 UHPOpMAYUOHHON OMKpPbImo-
cmpio cy0os caedyem noHumams 8 nepsyto ovepeds obecne-
uenue cy0eOHOLl 8AACHbIO YO0BAEMBOPeHUs UHPOPMALU-
OHHBIX UHIMEPECO8 2paXcOan U opeanusayuii nocpedcmeom
UUPPoBbIX NAAMPOPM 68 YEAIX NOBLIUEHUS YPOBHI UX NPa-
80801i KYALMYPbL U YCUAEHUS ABMOpPUMemMa cydebHoil 6Aa-
cmu. lapIMK cAOBaMy, Yepes 1u$ppoByro HHGOpMaILOH-
HyIO OTKPBITOCTb CyA€OHOM BAACTH PEAAU3YeTCsl IIPABO
KQXKAOTO Ha AOCTYII K CyAeOHO HHOPMALHH.

I'AacHOCTD ¥ MHPOPMAIIMOHHAS OTKPBITOCTh — He-
coBraparomue mousTus. Iaacnocme — amo cydonpous-
sodcmeennviil (npoyeccyarvholil) npunyun cydonpou3soo-
cmea. I'AaCHOCTDb CyAOTIPOM3BOACTBA IIPEAIIOAATALT, YTO
A1000€ AMIIO, He SIBASIOIIEeCs YYACTHUKOM CyAeOHOTo
IIPOIlecca, HMeeT BO3MOXKHOCTDb OeCIIpersiTCTBEeHHO IIPH-
CYTCTBOBATb B AIOOOM OTKPBITOM CyA€OHOM 3aCeAaHHH

MHPOPMALUMA. TOCYOAPCTBO. NMPABA HEJTOBEKA

KAaK PEaABHO, TaK U BUPTYAABHO IIPU TPAHCASIIIUH CyAe0-
Horo npouecca B cetu MuTepHer.

B oTamyme OT 3TOro UHPOpMAUUOHHAL OMKPOI-
mocms — amo cydoycmpoiicmeenHblll NPUHYUN, TIpeAHa-
3HAUEHHBIN AASL 0OeCIIeueH s AOCTYIIA IIMPOKOIT 0bmje-
CTBEHHOCTH K MHPOPMAINK O CYA€OHOI AeSTeABHOCTH
u ee pesyabTaraM. B wacTHOCTH, MHPOpPMALUOHHAS OT-
KPBITOCTD IIPEAIIOAATAeT AOCTYII KOKAOTO K CyA€OHBIM
pelLIeHHsIM, YTO AAeT BO3MOXKHOCTb OfecrednTd obje-
CTBEHHBDIl KOHTPOAD 32 CYAeOHOI AeSITEABHOCTDBIO H AO-
BepHe K CHCTeMe IIPaBOCYAHSL.

VupopManmoHHas OTKPHITOCTb CYAOB KaK IIPHHITHAI
HHPOPMALIMOHHON IIOAUTHKE POCCHICKOR CyAebHOM
CHCTEMBI SIBASIETCSI OCHOBOI AASI MIX B3aHIMOAEHCTBHUS CO
CMMU B npaBoBoM moae. C y4eToM 0XKHAAHHIT 06IecTBa
ceropHs HHGOPMaIMOHHAS OTKPHITOCTb IIPABOCYAUS —
9TO 00s3aTEABHDIN IIApPAMeTpP OLIEHKH PabOThI CYAOB
U CyA€eH, HeIIOCPEACTBEHHO BAMSIONIMI Ha IapMOHU3a-
[JMIO OTHOLIEHUI CYA€OHOM BAACTH U 00IecTBa U IOBbI-
IIAIOIINI yPOBEHb AOBEPILL K CYAeOHOIT crcTeMe.

Cratpst 21 ®QepepasbHoro 3akoHa or 22.12.2008
Ne 262-03 (pea. or 14.07.2022) «O6 obecrevenun
AOCTYyTIa K HHQOPMAITMU O ASATeAbHOCTH CyAOB B Poc-
cuiickoit Depeparuu>»> (C UBM. U AOIL, BCTYIL B CHAY
c 01.01.2023) [4] mocBsmena measM u popMaM B3aH-
MopercTBrs cyA0B, CyaeOHOTO AellapTaMeHTa, OPraHOB
CyaebHOro AermapTaMeHTa, OPraHOB CYAEHCKOro coo6-
MeCcTBa C PeAAKIUAMU CPEACTB MaCCOBOM HHGOPMAIIUH.
ITeAblo TAaKOTO B3AUMOAEHCTBISI B CTaTbe HA3BAHO 00-
eKTHBHOE, AOCTOBEPHOE H OIlepaTHBHOe HHYOPMUPOBa-
HHe II0Ab30BaTeACH O AESTEABHOCTHU CYAOB.

B ycaoBusIX cOBpeMeHHOI AeHCTBUTEABHOCTH UHPOP-
MAIJOHHASI OTKPBITOCTb CYA€OHOM BAACTH AEKHT B OCHO-
Be KOHCTPYKTHUBHOTI'O B3aUMOAeHCTBIA cyaoB 1 CMUIL

3apaua CyAOB IPH TAKOM B3aUMOAEHCTBUM — 00D-
eKTHBHOe H BCeCTOpPOHHee HH(OpPMHpOBaHHE 0bmje-
CTBEHHOCTH U IPAKAAH O CyAebOHOI AesiTeabHOCTH, GOp-
MupoBaHue BekTopa uaTepecos CMM 1o nosutusHOMY
OCBEIJeHHIO POAU CYyA€OHOM BAACTH B MeXaHM3Me 3allji-
TBI IIPAB U CBOOOA AMMHOCTH, 3AKOHHBIX UHTEPECOB IPaK-
AQH, IOPUAMYECKUX AUI] U OOIIIeCTBEHHBIX OPTaHU3AIIMIL.
ITo cyry, Takoil IOAXOA HAIlpaBACH, C OAHOH CTOPOHBI,
Ha YAOBAETBOpeHIUe MOTPeOHOCTH O0IIeCTBa U IPAKAAH
B 00eKTHBHOM 1 AOCTOBEPHOI CyAeOHOM HHGOPMAIIH
B YCAOBHSX MH()OPMAIIMOHHON OTKPBITOCTH CyAeOHOM
CHCTeMBI, a C APYTOM CTOPOHBI, Ha MOBbINIEHHE AOBEpPHUs
POCCHIICKOro 0b1iecTBa K CyAeOHOM BAACTHL.

IToAy4anTsb Takoe p0BepHe CyAbI MOTYT TOABKO C ITO-
MOLIBIO AMAAOTA CYAEFICKOTO COOOIecTBa C MPeACTaBH-
teasmu CMH. OT 5TOTr0 HanpsIMyIO 3aBHCHUT CTETIEHb AO-
Bepusi TPAXKAAH 1 00IjecTBa K cyAebHOM BAacTH. Ha ator
caer ML.A. ®epoToB eme B 2011 r. cipaBeAAUBO OTMeYaA,
9TO «OOIIEeCTBO KPOBHO 3aMHTEPECOBAHO B TOM, YTOObI
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CYAEHCKHUI MHp He OBIA 3aAMKHYTOH >KeAe300eTOHHOM
KACTOM, a CyAeOHbIe peleHys ObIAY ... IOHSTHBI AIOASIM,
4TOOBI KX CIIPABEAAMBOCTD ... HE BBI3BIBAAA HUKAKUX CO-
MHeHHit> [ S, c. 83]. Hecay4aiiHo 09TOMY yiKe B cACAY-
fomeM ropy 6bao mpumsato ITocranoBaenue ITaemyma
Bepxosroro Cyaa PO N2 35 or 13 pexabps 2012 1. «O6
OTKPBITOCTH M TAACHOCTH CYAOIIPOHM3BOACTBA H O AOCTY-
Te K MHPOPMALIMH O ACSITEABHOCTH CYAOB>» [6].

C moMOmBbI0 OTKPHITOCTH M TAACHOCTH IPABOCYAHS
MOTYT OBITh ObecIliedeHbl CIPABEAAMBOCTb M Oecrpu-
CTPACTHOCTb CyAQ, OOILjeCTBEHHBIH KOHTPOAb 32 Aesl-
TeABHOCTBIO CYAQ CO CTOPOHBI HACEACHHS, UTO SBASETCS
BOXHBIM YCAOBHEM YBOKEHIUSI 1 AOBEPII 00IIecTBa K Cy-
AebHOI BAacTH [7].

Kowrnenmust nHPOPMAIMOHHON ITOAMTHKH CyAeb-
Ho#t cucremsl Ha 2020-2030 rr., opo6pennas CoBeTom
cyaeit PO S aexabps 2019 r. (pasee — Konmenus),
SIBASIETCSI BHIPQXKEHHEM OQHIIMAABHBIX B3TASAOB CyAei-
ckoro coobmectsa Poccuu Ha IieAd, 3aAa4H, IIPUHLIAIIBL
M OCHOBHbIE HAIIPABACHUS paboThl B MHGOPMALIMOHHOM
chepe, mpeAcTaBAsIONIei CO60H COBOKYIHOCTh HHQOP-
Manun (MHPOPMALMOHHBIX PECYPCOB), CyO'beKTOB, OCy-
IIIeCTBASIIOIUX COOp M pacrmpocTpaHeHHe HHPOPMAIIHH,
a TaKKe CHCTeMBl PeryAHMpPOBaHHS BO3HHMKAIOIUX IPHU
3TOM OOIIeCTBEHHBIX U IIPABOBBIX OTHOIIEHHIL.

Kak caeayer u3 Hazannon KoHnemnium, opHOH U3
ee IleAefl MPOBO3TAANIEHO ObeCIeyeHHe OTKPBITOCTH
U AOCTYIHOCTH IIPAaBOCYAMS AASL TPRXKAQH M OpraHHU3a-
muit. K ocrosupiM neasm Konuemuu oTHOCATCS rap-
MOHHM3AL¥sI OTHOLIEHUI CyAeOHOM BAACTH U OOIIeCTBa,
HOBBINIEHUE YPOBHS AOBEPHSL K CyAeOHOM cHCTeMe, II0-
BblIeHHe JIPPEKTUBHOCTH B3AUMOAEHCTBUS CPEACTB
MAaCCOBOM HHPOPMAIIMHI U OPTAaHOB CyAeOHOM CHCTEMBL
Hampumep, B ieasx ¢opMHpOBaHUI eAUHOrO HHPOPMa-
ITMOHHOTO IPOCTPAHCTBa He TOAbKO B Bepxosnom Cyae
P®, o u Ha ypoBHe cyObexToB Poccuiickoit Peseparmu
CO3AQHBI O6'bEAMHEHHDBIE TIPecC-CAYkK6b! (KOOpAHHAIH-
OHHBIE COBETBI) CyACOHOI CHCTEMBI PeTHOHA, OTBEYal0-
mye 3a IPOBeACHHEe CEMHHAPOB U BEOUHAPOB AASL CyAelt
U Ipecc-ceKpeTapei CyAOB C yYacTHeM IIpecc-CeKpeTa-
peft cyaoB obaacTHOro ypoBHs i opraHoB CyaebHOro
AeTIapTaMeHTa, a TAKXe IPeACTaBUTeAel HaydHOoro (9Kc-
MepTHOro) coobmecTsa, MOBbIIIEHHE KBAAMPHUKALUH
Ipecc-ceKpeTape.

Baxmnerimee sHaueHue Aad MHPOPMAIMOHHON OT-
KPBITOCTH NPaBOCyAUs uMeeT o6HapopoBanue (omy6an-
KOBaHHe) HHPOPMAIUU O AESTEABHOCTH CYAOB B CPeA-
CTBaX MAcCOBOM MHGOPMAIMM M COITMAABHBIX CETsX.
ITosutuBHLIH mpuMep B 9ToM moaaeT Bepxosubiit Cya
PO, xoroperit aaxe 3acepanus IlaeHymoB mpoBoauT
II0CPEACTBOM BeO-KOHPEePEHIHIT C pa3MellleHHeM UX 3a-
nvceii Ha opurmasbHoM YouTube-kanaae Bepxosroro
Cyaa PO [8]. Kpome Toro, Bepxosustit Cya npucyrcrsy-

eT U B APYT'HX COIJMAABHBIX ceTsix: «BKoHnTakre», «Oa-
HOKAaccHUKM>, poroxocrunre Flickr u RuTube, orkyaa
HIMPOKasl OOIeCTBEHHOCTh ONEPATUBHO IIOAYYaeT WH-
$opMaLHI0 O Pe30HAHCHBIX YTOAOBHBIX A€AAX U APYTHX
AKTyaAbHbIX HAIIPABACHHUSIX CYA€OHOT AESTEABHOCTHL.

B nauase okTs10ps 2023 r. mpepcepaTeas CoBera cy-
Aeit PO B.B. MoOMOTOB IPeAAOKHIA CYABSIM IOSICHATD AAS
CMM cBou pemreHHs B COIJMAABHBIX ceTsx. Ilo caoBam
B.B. MoMmoTOBa, «4eM IpospadHee Haia paboTa, 4eM
Ooablire HHGOPMALUK IyOANKYeM B OTKPBITOM AOCTYIIE,
TEM MeHbIlle y O0INecTBa BO3HUKAET IIOAO3PEHHUIT B He-
AOOPOCOBECTHOCTH U HECIIPABEAAMBOCTH [IPUHUMAEMBIX
pemennit. CyAbst He MOKeT IyOANIHO 06CY>KAQTD peliie-
HUS APYTHX CYA€Hl, HO MOXKET IIOSICHSTh CBOU COOCTBEH-
Hble. B HEKOTOPBIX CAyYasx, HA MO B3TASIA, 9TO MOTAO
OBl CTaTb MO3UTUBHOM IIPAKTUKOM, TaK KaK IPAKAAHE He
06AapQI0T HEOOXOAUMBIM YPOBHEM HOPUAMYECKON IIOA-
TOTOBKH, 9TOOBI IOHUMaTh OCHOBAHHMS BbIHECEHUS TOrO
VAU MHOTO perneHus» [9].

Mb1 Tako#t TIOAXOA TIOAAEP>KHBaeM, ITOCKOABKY HH-
KTO APYIOi, KpOME CYABH, KOTOPBII IIPUHSIA CyAeOHOe
pellleH1e, BCTYTUBIIEe B 3aKOHHYIO CHAY, AOCKOHAABHO
He BAAA€ET BCEMHU 3aKOHHBIMH, 000CHOBaHHbBIMU U CIIpa-
BEAAUBBIME MOTHBaMU ero npussTus. [IpeacraBasercs,
9TO TAKOI IIOAXOA IIOBBICHT AOBepHe 00ImecTBa K cyaeh-
HOM BAACTH.

OAHAKO IPU 3TOM CYABH AOAXKHBI TOAUHMHSTHCS TpPe-
6oBanmsiM Koaekca cypeiicKoil 9TUKH, IMETb B BUAY, 4TO
HCXOASIAst OT HUX UHPOPMAIIHS B COIIMAABHBIX CETSIX He
AOAKHA YMAASITh aBTOPHUTET CyAeOHON BAACTH, CTaBHUTb
[I0A COMHEHIeE AOBepHe K IIPABOCYAHIO U FX AHYHYIO bec-
HPUCTPACTHOCTD U HE3aBUCHMOCTb.

Ba)xHO IIpH 3TOM, YTO Yepe3 COITHMAAbHbBIE CeTH CYABI
He TOABKO PAaCIPOCTPAHSIOT HHPOPMAIIHIO, HO U IIOAyYa-
FOT OOpaTHYIO CBSI3b OT OOLIeCcTBa B BHAE KOMMEHTAPUEB
IIOCETUTEAEN U THICAY ITOCTOSHHDIX ITOATIMCYUKOB. Takas
ceTeBast KOMMYHHKAIIVS, a TAKXKe B3aUMOAEHICTBHE CYAOB
u CMMU uepes 1iudposbie MAATPOPMBI CBUACTEABCTBYIOT
0 peaAbHON MHPOPMAIIMOHHON OTKPBITOCTH COBpEMeH-
HOT'O POCCHUHCKOTO IPaBOCYAUSI.

C yueroM Toro, uTo B Poccuu co3paHO eAMHOE HH-
$opMaLHOHHOE IIPOCTPAHCTBO AASI CYAOB BCEX YPOBHEH],
CTaAa MeHee aKTYaAbHOM MpobAeMa <«CKaHAAAM3AL[HK
IPaBOCYAUsI», IIOAPa3yMeBalomas MaHUITyAHPOBaHHE
00IeCTBEHHBIM MHEHHEM B OTHOLICHUU CyAeOHON BAa-
CTH, yMaAeHHe ee aBTOPUTETa, OeCIopsIAOYHYI0, He000-
CHOBAHHYIO KPHUTHKY, IIOAPBIBAIOLIYI0 AOBepHe obuje-
CTBEHHOCTH K IPOLIECCY OTIpaBAeHHs IpaBocyaust. He
B IIOCACAHIOI0 OYepeAb 3TO CTAAO BO3MOXXHBIM BCACA-
CTBHe IOBBIMIEHUS 9PPEKTUBHOCTH PAbOTHI KOMUCCHI
o B3anMopercTuto co CMU Cosera cypeit PO u Takux
JKe KOMHCCUH, cPOPMHPOBAHHBIX IIPH COBETaX CyAei
cyosexros PO.
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Taxum 00pasoM, IpaXAaHe U OPraHU3ALUY, PeaAu-
3ylolye CBOe KOHCTHTYIIMOHHOE IIPaBO Ha HHYOPMAIIHIO
0 CyAax M ITPaBOCYAMH, C MOMEHTA BCTYTIAGHUS MX B UH-
$OopMaIMOHHO-ITPaBOBbIe OTHOLIEHHUS C CYyAeOHBIMU Op-
raHaMH CTAaHOBATCS X ydacTHHKamu (cy6bextamu) [S].
Hcxops u3 npuHIuna HHGOPMAITMOHHON OTKPBITOCTH
IIPAaBOCYAMS 3aMETHM, UTO B AAHHOM CAydJae pedb HACT He
06 yJaCTHHKaX CyAeOHBIX IIPOLIECCOB, 2 O KAXKAOM CyOB-
eKTe IpaBa Ha HHPOPMAIIHIO.

Xota B u. 1 cr. 120 Koncruryruu PQ ycranoBaeHo,
YTO «CyAbH He3aBUCHUMBbI M IOAYMHAIOTCS TOAbKO Koncru-
Ty Poccutickoit Depeparum 1 GesepasbHOMY 3aKOHY >,
001IleCTBEHHBII BHEIITHII KOHTPOAD 3a IIPABOCYAMEM HIKAK
He [I0CSTaeT HA He3aBUCHMOCTD CYA€lt, HO CIIOCOOCTBYeT ITo-
BBIIIEHHIO YPOBHSI AOBEPHsI 001IIecTBa K CyAeOHOI BAACTH,
IIOCKOABKY, KaK BepHO oTMeTHA B.A. 30pbKuH, «ImoAHOMO-
9usl CyAeit HeITOCPEACTBEHHO CBS3aHbI C MX OTBETCTBEHHO-
CTBIO, KOTOpasl OAPA3yMeBaeT B IIEPBYIO OUepeAb ITOAOT-
YeTHOCTb CyAEHCKOro Kopryca obmectsy> [10].

OOmiecTBeHHBIT KOHTPOAb 32 AESTEABHOCTBIO Cy-
AeOHOM BAACTH — 9TO IIPOILIeCC HAOAIOAEHHS, aHAAM3A
U OLIEHKH AEVICTBUI CYAOB U CYAEHCKOIO coobIecTBa co
CTOPOHBI IPAKAAHCKOTO OOIIeCTBa B IIEASX Obecrede s
[IPO3PAYHOCTH, AETUTUMHOCTU U 3 PEKTHUBHOCTH CyAe6-
HOH 3aIIUTHI ITPAB M 3aKOHHBIX HHTepecoB rpaxaaH. [Ipu-
JeM B AQHHOM CAydYae HAET pedb «He O BMeIIaTeAbCTBE
B OCyIIIeCTBACHHE MPABOCYAHS], 2 O KOHTPOAE 3 COOAIOAE-
HHeM IIPaB IPOKAAH Ha AOCTYII K [IPaBOCyAmi0>» [11].

AAst KOHTPOAS 32 ITyOAMIHOM BAACTBIO HEOOXOAMMA
OTKPBITOCTb MHPOPMALINH O ee pesTeabHOCTH. [ToaTomy
K OAHOI M3 OCHOBHBIX 3aA24 OOILIECTBEHHOIO KOHTPOAS
OTHOCHTCSI KOHTPOAD 33 COOAIOACHHEM OTKPBITOCTH HH-
dopManuu 0 AeSTeABHOCTH ITyOAMYHON BAACTH. B cBsizu
C 9THM YME@CTHO HAaIlOMHMTDb, YTO OCHOBOIOAATraoIIuM
IPHHIJUIIOM OPTaHM3AIIMH ITyOAUYHOMN BAACTH SIBASIETCSI
FAQCHOCTb, KOTOpasi 00eCIIerBaeTCsl OTKPBITOCTBIO HH-
dopmarmu 0 ee AesTeABHOCTH. IIpobaeMy OTKPBHITOCTH
IIyOAMYHOM BAACTH HEOOXOANMO PacCMATPUBATD HCXOAS
U3 IOCTYAATa, YTO ObecIieueHe OTKPRITOCTH HHPOpMa-
IIUM — 9TO IPEXAE BCEro BOIPOC AOBepHs 00lrecTBa
U ero TPaXAAH K opraHaM BAacTU. O4eBHAHO, 9TO OTKPHI-
TOCTb OPTaHOB IIyOAMYHON BAACTH IIO3BOASIET el CO3Aa-
BaTh CPeAy OTKPBITOTO AMAAOTA C TPAXKAAHAMU U TaKUM
o6pasoM obecreunBaTh BBICOKHI YPOBEHb AOBEPHS
CO CTOPOHbI TPRXAAH, IPHBAEKAs IHMPOKOe BHUMAaHME
K BOIPOCaM I'OCYyAAQPCTBEHHOTO YIIPABAEHHUS K BOBAEKas
TPOKAAH B COBMECTHBII IIOMCK pelneHus npobaem. ITo-
9TOMy obecIiedeHHe OTKPBHITOCTH MHGPOPMALHUU O Aes-
TEABHOCTH ITyOAMIHON BAACTH SIBASIETCSI OAHOM U3 CAMBIX
BOKHBIX C(ep 00IeCTBEHHOTO KOHTPOASL.

CoraacHo crt. 11 QepepasbHoro 3akosa ot 14.03.2002
Ne 30-®3 (pea. ot 08.12.2020) «O6 opranax cyaeiickoro
coobmecrsa B Poccuiickoit ®epepanun>» (c usm. u Ao,

MHPOPMALUMA. TOCYOAPCTBO. NMPABA HEJTOBEKA

BTy, B cuay ¢ 01.01.2023), AeCSTD YACHOB KOAAETHH —
IPEACTaBUTEAN OOIieCcTBeHHOCTH — HasHadatorcst Co-
BetoM Depeparuun Pepepassnoro Cobpanus Poccuit-
ckoit  Qepepanun. IIpeacTaBuTeAn 00IeCTBEHHOCTH
TAlOKe BXOASAT B COCTaB KBAAM(HKAIIMOHHBIX KOAAETMH
cyaeit cyobexros PO [12]. B cuay atoro o6crosireanctsa
IPEACTABUTEAN OOIIECTBEHHOCTH PEAAbHO YIaCTBYIOT
B GOPMUPOBAHHHU CYAEHCKOTO KOPITYCa, IPHCBOSHUH UM
KBAaAMUKALOHHBIX KAACCOB, a TAKKE B PelIeHUH BOIIPO-
COB O AMICIIUIIAMHAPHOM OTBETCTBEHHOCTH CyA€H U T.IL

Kpome Toro, coraacro m. 6.1 cr. 27 IloroxeHus
0 TOpsiAKe PabOThI KBAAM(UKALIMOHHBIX KOAAETHI Cy-
Aell B IIeAsIX 00eCIIedeHnsI yIacTHs IIPeACTABUTEACH 06-
I[eCTBEHHOCTH B pab0OTe KOMUCCHIL IO IPOBEPKe XKaA00
HAM COOOIIIEHMI, COAEPIKAIINX CBEACHHS O COBEPUICHHH
CyAbeil AUCITUIIAMHAPHOTO IPOCTYIIKA, KBAAUPUKAIIMOH-
Hasl KOAACTHSA CyAell pa3 B YeThIpe I'0AQ YTBEPIKAAET COOT-
BETCTBYIOIIUI CIIMCOK IPEACTABUTEAEl ObILjecTBeHHO-
CTH AASL Y9ACTHSE B pab0Te KOMUCCHIA ITO IIPOBEPKe XKAA00
HAM COOOIIeHNI, COAPIKAINYX CBEACHHS O COBEPILIEHHIN
CyAbell AMCIMIIAMHApHOTO Ipocrymka. IIpeacraBure-
AM OOIIIECTBEHHOCTU AAS YYacTHsl B paboTe KOMHCCHI
BBIABUIAIOTCS KOAAGKTHBAMM HAyYHBIX OpPraHM3aLH,
00pa3oBaTEABHBIX YIPEKACHHUI BBICIIETO 0OPa3oBaHUS,
06ImecTBeHHbIX Opranu3anuii [ 13].

ITo cyTu, yaacTue mpeACTaBUTE A€ O0OLIIeCTBEHHOCTH
B paboTe KBaAMQUKAIMOHHBIX KOAAETUIl CyAeil U B pa-
00Te KOMHUCCHI 11O TIPOBEPKe XAaA00 HAU COOOIeHHI,
COAEPIKAIMX CBEACHMS O COBEpUIEHUH CyAbeil AMCIHU-
IIAMHAPHOTI'O IPOCTYIIKA, BIIOAHE MOXKHO PacCMaTpPHBATh
B KaueCTBe PAa3sHOBHAHOCTH OOILIeCTBEHHOIO KOHTPOAS
3a pOPMHpPOBaHHEM CYAEHCKOTO KOPIIyca, a Takke Kak
AOTIOAHHTEABHOE CPEACTBO ObecCredeHHsT OTKPBITOCTH
cyAebHO# nHOpMALUH.

B sakaroueHHe OTMedy, 4TO pacuupenie $opm 06-
IeCTBEHHOI'O KOHTPOAS 3a IIpaBocypueM U ¢popm mud-
pOBO¥ MHGOPMALMOHHON OTKPBITOCTH CYAeOHON BAa-
CTH — 3aAOT AAABHEHIIero pocTa AOBepHs HACEeACHHUS
K POCCHICKUM CYyAQM H CYABSIM.
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AntoTauys. CTpeMUTENbHOE PA3BUTHE HOBbIX TEXHONOMMH,
TAKMX KK Bonblune AaHHbIE, BAOKYEHH U MCKYCCTBEHHbIN
MHTENNEKT, BbIBENO LMPPOBYIO SKOHOMMKY HO ABAHCLEHY
MCTOPMM, 4TO NOTPEBOBANO YMEHMS QAAMNTUPOBATLCS, MATH
B HOT'Y CO BPEMEHEM M COBEPLLEHCTBOBATL NPABOE PErynu-
poBaHue.

B 2023 r. 8 Poccuinckoit Peaepaupm Guinu caenaHsi
BOXKHbIE LLATM HA MYTH K BHEAPEHUIO LidpoBOro pybs.

B yactHocTH, BnepBbie BbiNO NPOBEAEHO TECTUPOBAHWE
onepaumi ¢ ubpoBbLIM PYBIEM NPH YUACTUM PEasIbHBIX
knmeHToB, a [ocynapcTBeHHAS yMa NMPUHSNG Psif, BAXHbBIX
HOPMATMBHbIX MPABOBbIX AKTOB, KOTOPbIE BHOCST MOMPABKM
B AeNCTBYIOLLEE 30KOHOAATENLCTBO U PETYNUPYIOT BBEAE-
Hue undposoro pybns Ha TeppuTopumn Poccum.

OpHako cTpemuTensHOE passuTHe LMPPOBOM BAMIOTHI
NPOMCXOAUT He ToNbko B Poccuu, MHOTMe cTpaHbl o3apaye-
Hbl PA3pabOTKON M BHEAPEHWUEM HOBOM POPMbI LEHEXHBIX
CpencTB, KOTOPAs OfIHOBPEMEHHO MOBBICUT MPO3PAYHOCTb
M HOZAEXHOCTb MPOBOAMMBIX ONEPALMM, a Takxke Byaet
CNocobCTBOBATH MOBBILLEHMIO CTABUNBHOCTH HALMOHABHOW
BAIOTbI.

B naHHOM cTaTbe paccMoTpeHbl 0COBEHHOCTH NPABOBOTO
PErynMpoOBaHMS U MPOBEAEHMS ONEPALMIA C LMPPOBOH
BANIOTOM HA npumepe onbita Poceuiickon Pepepaumm

u Kuraiickon Hapogroi Pecny6nuky.
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Abstract. The rapid development of new technologies,
such as big data, blockchain, and artificial intelligence,
has propelled the digital economy to the forefront of history,
necessitating the ability to adapt, keep up with the times,
and improve legal regulations.

In 2023, the Russian Federation took significant steps
towards the introduction of the digital ruble. Specifically,
transactions with the digital ruble were tested for the first
time with the participation of real customers, and the State
Duma adopted several important legal acts that amend
the current legislation and regulate the introduction of
the digital ruble in Russia.

However, the swift evolution of digital currencies is not
exclusive to Russia, many countries are grappling with
the development and implementation of a new form

of money. This form aims to simultaneously enhance

the transparency and reliability of transactions while
contributing to the stability of the national currency.

In this article, we propose to examine the features

of legal regulation and the conduct of transactions

with digital currency, using the experiences of both

the Russian Federation and the People’s Republic of
China as examples.



WORKS ON INTELLECTUAL PROPERTY Vor. 49 #2 2024

Keywords: digital currency, digital ruble, digital yuan,
digital financial assets, cryptocurrency, taxation, money
circulation, digital economy

For citation: Matytsin F.O. Digital currency: Russian
and Chinese experience // Trudi po Intellectualnoy
Sobstvennosti (Works on Intellectual Property). 2024.
Vol. 49 (2). P. 30-37; DOI: 10.17323 /1i5.2024.21710

Back in 2017, the Government of the Russian Feder-
ation announced the development of proposals for the
technological implementation of the issuance of a na-
tional cryptocurrency [1]. Russia’s interest in developing
a digital currency at that time was driven by the desire
to enhance the security of the national payment system,
amid sanctions, the intention to reduce reliance on the
dollar in international settlements and the effort to com-
bat the shadow economy.

The next significant step towards the establishment
of a national digital currency occurred with the release of
a report for public consultations by the Central Bank of
the Russian Federation in October 2020 [2]. Consider-
ing the responses received during public discussions, by
spring 2021, the Central Bank had formulated the Digi-
tal Ruble Concept (hereinafter also referred to as the Con-
cept). This document outlined the issuance model, key
design elements, and the primary stages of implementing
the national digital currency [3].

Both the report and the Concept stressed that the
digital ruble is not a cryptocurrency, as its issuance will
be centrally managed by the Bank of Russia, serving as
the guarantor of settlement security.

During the same year, the Central Bank introduced
the establishment of a platform for testing digital cur-
rency transactions. Testing commenced in the winter
of 2022, with the participation of 12 banks. Following
successful test transactions, representatives from the
Central Bank announced the initiation of pilot projects
in August 2023, involving the use of the digital ruble in
transactions with real customers.

In conjunction with the testing of the digital ruble
platform, the regulatory framework for the integration of
the digital ruble into the national payment system was
developed and enhanced.

Therefore, in July 2023, the President of Russia
signed the Federal Law amending the Civil Code of the
Russian Federation, officially recognizing the digital ru-
ble as an object of civil rights [4]. On the same day, the
Federal Law “On Amendments to Certain Legislative
Acts of the Russian Federation” was enacted, granting
customs authorities the authority to collect customs pay-
ments, special duties, anti-dumping and countervailing
duties, interest, and penalties in digital rubles from the
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payer’s account starting from January® 1,2025 [S]. Sim-
ilar adjustments, mutatis mutandis, were made to the tax
legislation under Federal Law Ne610-FZ dated Decem-
ber 19, 2023, titled “On Amendments to Parts One and
Two of the Tax Code of the Russian Federation and Cer-
tain Legislative Acts of the Russian Federation on Taxes
and Fees” [6].

Furthermore, in October 2023, the Central Bank re-
leased a draft directive with the aim of making the digital
ruble accessible and appealing not only to Russian but
also to foreign banks.

At the international level, Russia is not the sole coun-
tryinterested in bolstering the stability of its national pay-
ment system by leveraging advancements in the digital
economy. An increasing number of central banks world-
wide are embarking on projects to develop their own digi-
tal currencies. According to 2019 statistics, approximately
80% of the world’s largest countries had either conducted
or were researching digital currency implementation [7].
A study by the Bank for International Settlements in 2021
revealed that 86% of countries representing 72% of the
world’s population and 91% of global GDP were exploring
the possibility of a national digital currency [8]. By 2022
this figure had risen to 93% [9].

Despite the growing interest in digital currency de-
velopment among nations, studies conducted in 2021
and 2022 indicate that the question of whether central
banks possess the authority to issue such currencies re-
mains unresolved. Approximately a quarter of central
banks still lack the authority to issue digital currency and
about 40% are uncertain due to the unclear legal regula-
tory landscape. However, a 2022 report by the Bank for
International Settlements highlighted that around 8% of
jurisdictions are actively improving their legislation to
align with the evolving digital landscape.

China has been at the forefront of digital curren-
cy adoption, taking early steps that position it ahead of
many other market participants. According to the state-
ment from the People’s Bank of China (7' A 4R
1T), the development and research into creating a na-
tional digital currency commenced as early as 2014. The
impetus for scientific exploration in this field stemmed
from a shift in the priorities of the People’s Republic of
China (hereinafter referred to as the PRC) from high-
speed to high-quality development, where digital tech-
nologies and innovations emerged as crucial drivers
of growth. Furthermore, the aspiration to astonish the
world and establish an economy independent of the
dollar and sanctions led to the establishment of the Dig-
ital Currency Research Institute (%757 M#f 5T HT)
in 2016. This institute developed a model for the digital
yuan, grounded in the principles of a two-tier system and
managed anonymity.
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The Covid-19 coronavirus pandemic played a signif-
icant role in bolstering not only the Chinese but also the
global trend towards the creation of digital currency. This
trend was fueled by a substantial increase in the demand
for e-commerce and e-financial services. Consequently,
starting in the winter of 2019, China initiated the grad-
ual introduction of the digital yuan (e-CNY) into the
payment system of the People’s Republic of China. This
endeavor was spearheaded by the National Bank of Chi-
na with approval from the State Council, and involved
the collaboration of major commercial banks such as the
Bank of China, China Construction Bank, Industrial and
Commercial Bank of China, Agricultural Bank of China,
as well as leading Chinese mobile operators, including
China Mobile, China Unicom, and China Telecom [11].

In the spring of 2020, the governor of the People’s
Bank of China, Yi Gang (%) 4), announced the com-
mencement of pilot tests for the digital yuan in several
Chinese cities, namely Shenzhen, Suzhou, Xiong’an,
and Chengdu. In these locations, local governments
distributed digital yuan through lotteries. Subsequent-
ly, the testing of digital yuan operations expanded to
include Shanghai, Hainan, Changsha, Xi’an, Qingdao,
and Dalian. Additionally, the Winter Olympic Stadium
in Beijing, where the 2022 Olympic Games were held,
joined the testing initiative [12]. Consequently, during
the Olympic Games, there were over 30 million down-
loads of a digital wallet to mobile phones for the purpose
of paying for various tourist services, including transport,
food, accommodation, etc.

In line with the Fourteenth Five-Year Plan for the
Development of Informatization in China (2021-2025),
the digital yuan is currently in the pilot project phase and
is operational in only 11 regions of the country [13]. Nev-
ertheless, as reported by the People’s Bank of China, by the
end of 2021, over 260 million digital wallets had already
been activated, facilitating a total transaction volume of ap-
proximately 87.6 billion yuan (equivalent to around $13.8
billion) [14]. Subsequently, by 2023, this figure escalated to
1.8 trillion yuan (approximately $252 billion) [15].

To date, the digital yuan is undergoing tests in more
than 8 million retail outlets for various purposes such as
retail transactions, payments at catering establishments,
usage in public transport, and settling government ser-
vices (e.g., utilities) [16].

In 2020, a representative from the Bank of China
expressed the viewpoint that a regulated token could po-
tentially replace physical cash. However, the success of
the digital yuan’s ascendancy as the primary method of
payment will hinge on factors such as the efficiency and
transaction cost differentials compared to traditional
methods, as well as the general perception of the digital
yuan among the populace [17].
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To enhance trust and acceptance of the digital yuan
among the Chinese population, the government has opt-
ed for a gradual introduction of the digital currency. In
the initial phases, the e-CNY will coexist alongside tradi-
tional forms of payment. As citizens become accustomed
to this alternative form of currency, China intends to
complete the transition to a cashless payment system, ul-
timately phasing out physical cash. The rationale behind
this gradual approach is to prevent the shock and appre-
hension that an abrupt introduction of the digital yuan
might induce, given concerns about heightened transac-
tion transparency, which could lead to resistance among
participants in the financial system [18].

The transition period and the gradual acclimatisation
of the population to digital wallet transactions began in
China even before the introduction of the new currency.
This was evident when all payments in the country start-
ed being processed through the Alipay and WeChat pay-
ment systems. Concurrently, China phased out payment
by bank cards, which are currently accepted primarily
in major shopping centers and not universally across all
settlements in the country. While cash payments are still
feasible, they often come with inconveniences, such as
the challenge of obtaining change from public transport
drivers or supermarket cashiers. In essence, the Chinese
populace typically conducts retail and online purchases,
pays for government services and public transport, trans-
fers funds to relatives, and purchases tickets for cultural
events using their mobile phones and QR-codes.

When delving into the technological aspect of digital
currency transactions, the Chinese digital yuan currently
operates under a two-tier issuance and settlement model,
specifically characterized as an intermediary digital cur-
rency system [10, 19]. At the upper tier of this model,
the People’s Bank of China assumes the role of issuing
digital yuan to authorized operators and functions as the
regulatory body overseeing the entire digital payment
ecosystem. The second tier can be further divided into
two sub-levels: the first sub-layer involves authorized op-
erators, predominantly state-owned banks, responsible
for facilitating the opening of digital wallets, while the
second sub-layer encompasses system operators, such
as commercial banks and other financial institutions, en-
gaging directly with customers and providing them with
funds [20].

Within this system, the digital currency represents
a direct monetary claim to the central bank, exclusively
conducting transactions with the balance sheets of au-
thorized financial intermediaries and not directly admin-
istering retail transactions with end customers.

This model presents the advantage of enabling the
Chinese government to smoothly transition to a new
payment procedure without significantly altering the ex-

isting financial system dynamics and the interaction be-
tween the central bank and commercial banks. Further-
more, the model facilitates risk distribution between the
People’s Bank of China and the system operators.

Regarding the Russian experience in introducing
digital currency, the Central Bank of Russia opted for a
two-tier model, akin to the People’s Bank of China, but
with a preference for a hybrid digital currency over an
indirect one. The rationale behind this choice lies in the
prominent role of the Bank of Russia and the intention
to safeguard second-tier financial institutions, including
commercial banks and non-bank credit institutions. In
this hybrid model, the Central Bank issues digital rubles,
conducts transactions on the digital ruble platform, and
opens digital wallets for financial institutions and the
Federal Treasury. These entities, in turn, attract cus-
tomers and provide payment services. While this mod-
el enhances the Central Bank’s control over monetary
transactions, it concurrently raises technological risks,
given that the Central Bank’s platform is used not only
for emission but also for transactions involving the dig-
ital ruble [12].

Despite all before mentioned risks, a digital curren-
cy-based payment system offers a significantly height-
ened level of security and lower transaction costs com-
pared to existing models. Unlike the Chinese model, the
Russian digital ruble platform does not support payment
anonymity. Personal payer data and transfer details re-
main confidential and encrypted from external users and
third parties. However, authorised bodies and financial
organisations have access to this information, actively
monitoring transactions and implementing procedures
to combat money laundering and terrorist financing.

In essence, the adoption of digital currency facili-
tates increased transparency and transaction control.
Transactions are exclusively feasible on the digital ruble
platform, ensuring the confidentiality of personal data
while enhancing their protection. Concerning data se-
curity, it is crucial to highlight that access to the digital
ruble platform is safeguarded through cryptographic en-
cryption, accessible only with access keys certified by the
Federal Security Service.

Although, the incorporation of advanced technolo-
gies and the restructuring of the interaction framework
between authorised bodies and financial organisations,
the new payment system not only avoids an increase in
the cost of monetary settlements but also lowers transac-
tion costs. For instance, the utilisation of digital currency
in international settlements will streamline the circula-
tion period and decrease overall costs associated with
servicing cross-border payments. Additionally, the inte-
gration of a smart-contract system will ensure the com-
plete automation of settlements between the customer/
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buyer and the contractor/seller, eliminating the need for
contractual structures such as escrow accounts and safe
deposit boxes.

Moreover, it appears that the cost can be influenced
by adjusting of transaction rates with the digital ruble,
either increasing or decreasing. In our view, this mecha-
nism can be implemented in Russia similarly to the Peo-
ple’s Bank of China, which does not impose charges on
financial institutions for organising the circulation of dig-
ital yuan. In turn, financial institutions do not apply any
commission for transactions using digital yuan.

To allow Russian users and the financial sector suffi-
cient time to adapt to the introduction of a new payment
instrument, the Bank of Russia, following the approach
of the People’s Bank of China, plans to implement the
digital ruble gradually and in a controlled manner. This
approach aims to minimise the outflow of liquidity re-
sulting from the transition to digital money. According
to the mega-regulator and numerous scholars, the effec-
tive use of limit mechanisms, such as imposing time re-
strictions on transaction amounts, along with an increase
in mandatory insurance of bank deposits or adjustments
in interest rates, can mitigate most risks associated with
the transition.

Despite the differing emission models and legal reg-
ulations for digital currency in Russia and China, both
countries encounter similar challenges and tasks neces-
sitating legislative revisions. One pressing issue requiring
further examination is the definition of central bank dig-
ital currency — is it a cryptocurrency, a form of physical
cash/non-cash money, or a novel means of payment?

For instance, the Chinese government positions the
digital yuan as a digital version of fiat currency issued by
the People’s Bank of China, managed by an authorised
operator, and holding the status of legal tender. Despite
its hybrid nature, based on a set of technologies, the Peo-
ple’s Bank of China often characterises the digital yuan
as an electronic form of cash without categorising it as an
independent form of money [10].

Furthermore, the absence of a unified approach to
the nature of the digital yuan results in a lack of align-
ment with certain branches of legislation. This discrepan-
cy is particularly evident in criminal law, where challeng-
es arise due to the emergence of fake digital wallets in
the Chinese market despite the relatively short period of
pilot project implementation, necessitating appropriate
responsibility for the creation of such fake wallets [21].

However, within the realm of criminal law, current
interpretations of the digital yuan hinder its classifica-
tion as a currency. This complicates the prosecution
under “currency” articles for counterfeiting digital yuan.
The challenge lies in the fact that one crucial criterion
for determining elements of crimes involves assessing
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the degree of processing of genuine banknotes and the
loss of monetary homogeneity. For instance, in the case
of physical cash, distinguishing counterfeit from genu-
ine currency involves a simple physical comparison. In
contrast, with digital currencies, the evaluation requires
determining whether the source code of the authentic
token is preserved within the counterfeit digital yuan —
a task that often proves to be highly challenging [22].

Additionally, the definition of national currency
inherently implies legal tender status across the entire
country. However, the digital yuan, at present, is only
accepted for payment in specific pilot regions, compli-
cating its equivalence with existing forms of money [22].

Furthermore, doctrinal debates persist regarding
the classification of digital yuan fraud. There is ongoing
disagreement on whether it should be categorized as un-
authorized access to the People’s Bank of China system
or to the system of a commercial bank affiliated with the
platform [23], as well as whether it involves the forgery
of a part of the digital code or the entire code [24].

Collectively, these issues underscore the impera-
tive to refine and specify the legal framework governing
transactions involving the digital yuan. Similar challeng-
es stemming from insufficient legal regulation of digital
currency are evident in Russian legislation.

Specifically, there appears to be ambiguity surround-
ing the interpretation of the term “digital ruble.” Articles
128 and 140 of the Civil Code of the Russian Federation
employ language such as “non-cash money, including dig-
ital rubles,” and “non-cash payments, including payments
in digital rubles.” These phrases suggest that the digital ru-
ble is construed as a subtype of non-cash money.

Simultaneously, as per the current version of the
Federal Law “On Digital Financial Assets, Digital Cur-
rency, and on Amendments to Certain Legislative Acts of
the Russian Federation” [25] and considering the amend-
ments set to take effect in 2024, “digital currency is a set of
electronic data (digital code or designation) [...], which is
offered and (or) can be accepted as a means of payment,
and is not the currency of the Russian Federation”.

Furthermore, aligning with the Digital Ruble Concept
developed by the Central Bank [3], and the current infor-
mation available on the Bank of Russia’s website, the dig-
ital ruble is positioned as the third form of money, coex-
isting alongside physical cash and non-cash options [26].
This perspective is echoed in the doctrinal view that the
digital ruble represents “a new form of fiat money” [12].

Determination of the precise nature of the digital ru-
ble and the legislative consolidation of its definition hold
significance for future legislative endeavors, especially
when amending existing legislation. For instance, if the
digital ruble is considered a subtype of non-cash mon-
ey, extensive and cumbersome modifications to various



WORKS ON INTELLECTUAL PROPERTY Vor. 49 #2 2024

branches of legislation, including tax, customs, and civil
laws, may be avoided. This is because referencing a non-
cash form of money would inherently encompass trans-
actions involving digital rubles.

However, if the introduction of the digital ruble con-
stitutes the introduction of a new form of currency into
circulation, then amendments to the existing legislation
become imperative. Furthermore, if the digital ruble
shares common features with non-cash funds but is fun-
damentally different, the current wording of Articles 128
and 140 of the Civil Code may lack precision and thus
warrant modification.

Various scholars and international organizations
present diverse approaches to understanding central
bank-issued digital currencies. At the Official Monetary
and Financial Institutions Forum a digital currency was
defined as an asset issued by a central bank for facilitating
payments and settlements in both retail and wholesale
transactions. Within this context, “retail” digital curren-
cy signifies a digital representation of cash usable in set-
tlements between individuals and organizations, while
“wholesale” digital currencies are exclusive to authorized
participants for conducting interbank transactions [27].

Professor Ulrich Bindsiel from the European Cen-
tral Bank characterizes digital currency in his work as
electronically circulating money accessible to a broad
range of users [28].

According to an approach outlined by the Bank for
International Settlements in 2018, a digital currency is
defined as a novel form of central bank currency that
distinguishes itself from the required reserves and settle-
ment balances held by commercial banks at the central
bank [30]. Subsequent revisions refined the definition to
“a digital payment instrument denominated in a national
unit of account, which is a direct obligation of the central
bank” [31]. A parallel definition is found in the work of
Codruta Boar & Andreas Wehrli, where they describe
digital means of payment as “digital money issued by a
central bank, denominated in a national unit of account,
in the form of a central bank obligation” [32].

Russian experts in the field also present varying opin-
ions. Some researchers suggest interpreting electronic
money as “a type of non-cash money, which, from a legal
perspective, constitutes rights or obligations (claims)”
[33]. Simultaneously, another perspective posits that
digital currency represents a novel form of fiat money,
functioning as an electronic obligation of the central
bank, denominated in the national unit of account, and
serving as a medium of payment and savings [12].

We endorse this perspective and assert that digital
currency should not be likened to any existing forms of
money. It possesses distinctive features that categorise it as
a unique, innovative type of means of payment, notwith-

standing common attributes that make digital currency
settlements akin to both cash and non-cash payments.

Digital currency encompasses all the functions and
attributes inherent in money — it serves as a means of
payment, a measure of value, a medium of circulation,
and a store of value. Analogous to established forms of
money, digital money constitutes a commitment from
the central bank to anyone holding a digital wallet.

Nevertheless, this novel form of money diverges
significantly from existing ones. It amalgamates features
of both physical cash and non-cash money: on the one
hand, it is universally applicable throughout the coun-
try, and transactions are feasible without internet access,
akin to cash. On the other hand, transactions using this
new form of money are possible remotely, utilizing a
mobile device or terminal, thereby aligning more closely
with non-cash transactions.

At the same time, unlike non-cash funds, which are
an entry in the owner’s bank account, digital currency is
a unique digital code (token).

However, we consider it necessary to note that de-
spite the use of distributed ledger technology, which is
similar to the technologies used in the creation of cryp-
tocurrencies, central bank digital currencies differ from
stablecoins due to the embodiment in digital currency of
a monetary obligation of the issuing central bank, which
is not contained in any of the cryptocurrencies [34].

Considering the aforementioned arguments, we be-
lieve it is more pragmatic to shape domestic legislation
on digital currency in alignment with the direction advo-
cated by the Central Bank, specifically, by regulating the
digital ruble as a noval, distinct form of money.

In light of this, we recommend amending the exist-
ing legislation and revising Articles 128 and 140 of the
Civil Code as follows:

ARTICLE 128. OBJECTS OF CIVIL RIGHTS

To the objects of civil rights are referred items (includ-
ing cash money and certificated securities), as well as the
other property, inter alia property rights (including non-
cash money, digital currency, non-certificated securities,
digital rights); deliverables of work and services; protect-
ed results of intellectual activity and the means for indi-
vidualisation that are equated to them (the intellectual
property); intangible benefits.

In Russian: Cmames 128. Obwexmut epaxcdarckux
npas

K obvexmam zpawdanckux npas omuocsmcs seuqu
(sxat04as aruumvle derveu u dokymeHmaprsie yernvie 6y-
Ma2U), UHOE UMYWJECINBO, 8 MOM HUCAE UMYUjeCIEEHHbLE
npasa (sxarouas Gesnaruumvle denexcrbie cpedcmad, yudpo-
svle pybau, Oe3dokymenmapHole yenHvie 6ymazu, yudposvie
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npasa); pesyrbmamot pabom u okasaie ycayz; 0Xpasemvle
Pe3YALMAMbL UHMEANEKINTYAALHOLL DeSIMEALHOCHIU U NPUPAB-
Henmvle K Hum cpedcmea undusudyarusayuu (unmerrexmy-
arbHas cobcmeenHocms ); Hemamepuarbhole GAazad.

PARAGRAPH 1 OF ARTICLE 140. THE MONEY
(HARD CURRENCY)

The ruble shall be the legal means of payment, which
shall be accepted by its face value on the entire territory
of the Russian Federation.

The payments on the territory of the Russian Feder-
ation shall be effected both in physical cash, non-cashless
money and digital currency.

In Russian: ITynkm 1 cmamou 140. Aenveu (saroma)

Pybav s615emcs 3aKoHHbIM NAGMENCHBIM CPEOCBOM,
0053ameAbHbIM K NPUEMY 110 HAPUYAMEABHOT CHIOUMOCIU
Ha sceti meppumopuu Poccutickoti Qedepayuu.

ITramesncu na meppumopuu Poccuiickoii Pedepayuu
0CYU4eCBASIOMCS NYMEM HAAUHHDIX U Oe3HAAUMHBLX pacHe-
M08, 4 MAKHe pacuemos Yudposvimu pyoAsmuL.

In conclusion, it is noteworthy that the development
and issuance of a national digital currency remain a per-
tinent topic for numerous countries worldwide. Despite
the steps made by Russia in 2023 towards implementing
the digital ruble, aspects such as its place in the financial
landscape, legal regulation, functional characteristics, and
payment mechanisms still require further refinement.

To achieve this objective, we advocate considering in-
ternational experiences in digital currency adoption with
China emerging as a notable partner. China has been at
the forefront, initiating research and pilot projects in the
realm of digital payment instruments. After extensive sci-
entific development, China successfully tested the digital
yuan across a huge territory, encompassing ethnic, cultur-
al, and economic diversity within the population.

These contextual conditions are also characteristic of
Russia, thus rendering cooperation in the introduction of
national central bank currencies particularly promising
amid the growing political and economic ties between
Russia and China.

In light of this, we have conducted an analysis of the
current legal regulations pertaining to digital currency in
both the Russian Federation and the People’s Republic
of China. Building upon this analysis, our paper formu-
lates proposals for amending domestic legislation in this

evolving field.
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on foreign ownership, content requirements and licensing
conditions. The results of the study allow us to conclude that
it is difficult to balance between stimulating the development
of domestic audiovisual services and ensuring compliance
with laws. Inconsistencies in existing control mechanisms
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were discovered, and the need for further improvement .
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001IecTBa AyAHOBU3yaAbHbIE CEPBHCHI CTAHOBSTCS KAIO-
YeBBIM 9AEMEHTOM KYABTYPHOI'O AAHAIIA(TA M CPEACTBA
KOMMYHHMKAITMU. B KOHTeKcTe AQHHOTO Ipoliecca BOIpo-
Cbl IPaBOBOTO PEeryAMPOBAHHUS BBIXOAST Ha IepeAHMI
naaH. [lpeanpuHIMaeMble 3aKOHOAQTEAbHblE IIATH He
TOABKO GpOPMUPYIOT PaMKH AAS QYHKIIMOHUPOBAHMUS OT-
PACAH, HO U BAMSIIOT Ha CBOOOAY TBOPYECTBA F CAMOBBIPa-
>KeHus B IUPPOBOH cpepe.

AyAnOBU3yaAbHbIE CEPBHUCHI, IIPEACTABASIOUE coboit
MHTETrPAIMI0 TPAAMIIMOHHBIX MeAHadpOpMaTOB, B HacT-
HOCTH TEACBUACHHS M HHTepHeTa, B ODOAACTH IOTpe-
OAeHHS MeAMAKOHTEHTA BHOCST CylIeCTBEHHBIR BKAAA
B TpaHCGOPMALHIO [IPAKTHK IIOTPebAeHIUSI HHPOPMALIUH
. ¥ CTPYKTypHble U3MeHeHHs Ha priHKe. HecMoTps Ha TO

9TO IOAOGHBIE CEPBHCHL B 00IeM IOHUMAHUY He COOT-

BETCTBYIOT TEPMHHY «HOBbIE MEAUA>, AAHHOE SBACHHE

BAHMSIET Ha 00pa3 >KU3HHU MOAb30BATEACH U CO3AQ€T HOBbIE

+ AMHAMMKHU B MEAHAIIPOU3BOACTBE.

CrouT CKa3aTh, YTO PSIA 0COOEHHOCTEl HOBBIX MEATIA
COOTHOCSATCS C AyAIOBH3YaAbHBIMH CEPBHCAMH: «MTHO-
BEHHOCTb M TAOGAABHOCTD pacIpoCTpaHeHUs HHGOP-
MallM{, MUHHMATIOpU3alusl HOCUTeAel, oLudpoBbIBaHKe
U yBeAMYeHHe 00beMOB O0IIIe AOCTYIIHBIX AQHHbIX, yTpa-
Ta MPUBATHOCTU B CETH M COKpaljeHHe TPAHMI] YaCTHOM
>KM3HH, COBEpPIIEeHCTBOBAHNE TEXHOAOTHH MAaHHITYAUPO-
o BaHMS HOBOCTSIMH 0AAQropapsi AOCTYIIHOCTH TEXHOAOTH-
YeCKUX HMHCTPYMEHTOB, BU3YyaAbHOE CTAaHOBUTCS AOMHU-
Hupyomum> [ 16].

Tax, daxTopamu, KOTOpble OIPEACAHAU CTpPEMH-
TEeAbHBIN POCT PbIHKA OHAAMH-KHHOTEATPOB B CPAaBHEHHU
C IPEAIIeCTBYIOIIMMH FOAAMH, MOTYT SIBASITHCSL:

1) mpoaBrwxkeHue HUPPOBbIX SIKOCUCTEM B CTpaHe
U pacmpeHrie aOOHEHTCKOM 0a3bl MyABTHCEPBHUC-
HBIX OAITHCOK, IIPEAOCTABASIONINX AOCTYI K He-
CKOABKUM OHAAMH-KUHOTeaTpaM;

2) 3HaYMTeAbHOE yBeAMYeHHe MHBECTHUIIHIL B IIPOH3-
BOACTBO OPHTMHAABHOTO KOHTEHTA AASI OHAANH-KH-
HOTEaTPOB IMPUBEAO K PACIIMPEHHIO ACCOPTUMEHTA
U ITOBBIIIEHUIO KOHKYPEHTOCIIOCOOHOCTH 3TOTO
CerMeHTa PhIHKA;

3) manpemust COVID-19 okasaaa cymecTBeHHOE BO3-

. Ae¥ICTBHe Ha A@STEAbHOCTb TPAAUIIMOHHbIX KHHOTe-
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aTPOB, BbI3BAB OIPAHIYEHIS B 3AIIOAHSIEMOCTH 32A0B

1 HeOOXOAUMOCTB COOAIOAEHIS CAHUTAPHO-IIIMAEMIO-

AOTHYECKHX Mep, YTO IIOCIIOCOOCTBOBAAO YBEAMEHHIO

MHTepeca OAb30BaTeAH K IPOCMOTPY KOHTEHTa

B AOMAIIHHX YCAOBUSIX M KAK CAEACTBHE CTUMYAMPOBA-

AO POCT YHCAQ OHAQIH-KUHOTEATpPOB [4].

B ycAOBHSX pacTymieil IOIYASPHOCTH ayAMOBH3Y-
AABHBIX CEPBHCOB BO3HHKAIOT HEOTAOXKHBIE BOIIPOCHI,
KACaloljiecsl X IOPUAMYECKOTO AaclekTa. TeHAeHIus
IIpU3bIBaeT K O0Aee rAy6OKOMy IIOHMMAHHUIO IIPAaBOBOTO
PeryAMpOBaHUSI AQHHOM CQepbl, aHAAU3Y €0 COOTBET-
CTBHsI COBpPEeMEeHHbIM BbI30BaM U 3 PeKTUBHON 3aIuTe
HHTEPEeCcOB BCEX CTOPOH B IIPOIIECCe B3aMMOAEHCTBUS
C AyAHOBU3YAABHBIMU CEPBICAMIL

Depepasbubiit 3akoH Ne 97-03 ot § mas 2014 r.
«O BHecennu usmenennit 8 Pepepaavuoiit 3axon “06
MHOPMAIMH, HHPOPMALOHHBIX TEXHOAOIWSIX U O 3a-
mure uHPOpManuKu® U OTAEABHBIE 3aKOHOAATEABHBIE
axTel Poccmitickort Pepepanuu Mo BOIPOCAM YIIOPSAO-
deHuss obMeHa MHPOpPMAIMEN C HCIOAB30BAHHEM HH-
(OpPMaIMOHHO-TeA6KOMMYHUKALMOHHBIX ceTeil» (Tax
HasbIBaeMblil 3aKOH O 6AOrepax) mpeacTaBasteT cob6oit
BA)KHBII 9TaIl B CTAHOBAEHHH [IPABOBOTO PETYAHPOBAHMUS
KOHTEHTA B OHAAMH-IIPOCTPAHCTBE, IIPEAOCTABASIS 6a30-
BYIO 3aKOHOAATEABHYIO OCHOBY AASI A€SITEABHOCTH HOBBIX
Meana. Tax, BBOAUTCS OLIpeAeAeHUE TEPMUHA «0AOTEP>,
KOTOPBII paCCMAaTPUBAETCS KaK BAAAEALL] BeO-cafiTa HAH
cTpanuipl B cetu MHTepHET € 001meAoCTyIHOM HHPOP-
Maljye, IPH 9TOM eXeAHEeBHOE KOAUIECTBO TOAb30BaTe-
Aell IIPeBbIIIAeT TPH ThICSYH.

AHAAMBHPYS PSIA APYTHX OOS3aHHOCTEH, IIPeAyCMO-
TPEHHBIX AQHHBIM 3aKOHOM, MOXKHO BBIAGAUTBH CAEAYIO-
I{Fe ACIIeKTHI:

1) IpeAycMOTpeHbI 06513aHHOCTb IPOBEPKH AOCTO-
BEPHOCTH pa3MelaeMoil 001e AOCTYIIHOI HHOP-
MALMH AO €€ IlyOAUKALH, 2 TAKXKe HEMEAACHHOE
YAAA€HMEe HeAOCTOBEepHOI HHPOpMaIIHY;

2) sanpemeHo pasMenieHne HHPOPMALMH O ANMHOI,
YACTHOM JKU3HH FPOKAAHHUHA C HAPYIIEHHEM IPaX-
AQHCKOTO 3aKOHOAATEABCTBA;

3) 06513aHHOCTD COOAIOACHHUS 3ATIPETOB M PA3AMMHBIX
OrpaHHMYeHUIT, CBSI3aHHBIX C IPOBEACHUEM BEIOOPOB
HAU pedepeHAyMa;

4) 0653aHHOCTD COBAIOACHHS TPeOOBAHHIT 3aKOHO-
AareAbctBa P®, peryanpyroirero mopsiaOK pacmpo-
CTpaHeHHs MACCOBOM HHGOPMAIIHHL.

PeryanpoBaHne HMHPOPMALMOHHON CPeAbl 3aKpe-
IIAEHO B 3AKOHOAQTEABCTBE Yepe3 TPU OCHOBHBIX HAIIPaB-
AeHUS. Bo-mepBBIX, IIPOBOAUTCSI AHAAM3 COOTBETCTBHS
COAEpPIKaHIS HHPOPMALIUH OIIPEACACHHBIM CTAaHAAPTAM.
Bo-BTOpBIX, OCYIeCTBASIETCSI KOHTPOAD, HAIIPABACHHBII
Ha [IPeAOTBpAIeHUe PACIIPOCTPAHEHNUSI HEIIPOBEPEHHO
MHGOPMAIMH UAM YMBIIIAEHHBIX HCKOKEHHIL. B-TpeTbux,

MHPOPMALUMA. TOCYOAPCTBO. NMPABA HEJTOBEKA

IPEAIPUHUMAIOTCS Mepbl IO IIPOTHBOAEHCTBUIO pac-
IPOCTPaHEHHI0 HHPOPMALIMY M3 AHOHUMHBIX MCTOYHU-
xoB [7].

OrMeuy, 4TO «3aKOH O OAOrepax» OCTaBaACs Orpa-
HUYEeHHBIM psAOM daxropos. Hanpumep, TexHoAormye-
CKHUe U3MEHEHUS U [I0SIBACHHE HOBBIX pOPMATOB KOHTEH-
Ta IPUBOAUAU K TPYAHOCTSIM B IPUMEHEHNH YCTAPEBLINX
HOPM 3aKOHQ, 0COOEHHO IIPH YCAOBHU Pa3MbITOCTH He-
KOTOPbIX GOPMYAUPOBOK. AMHAMUYHAS IPUPOAA PHIHKA
C MOSIBA€HHEM HOBBIX YYACTHHKOB U 3BOAIOLIHEN CTpa-
TErnil CYLeCTBOBAHHUS TAKXKe BAMSET Ha IPHUMEHEHHe
3aKOHOAATEABCTBA, YTO CHIDKAeT ero a¢p¢QeKTHBHOCTD
B COBPEMEHHBIX YCAOBISIX. B CBOIO Ouepeab, peaansariusa
AQHHOTO 3aKOHA CYLeCTBEHHO IIOBAMSAA HA AMHAMUKY
PBIHKA HOBBIX MEAHQ, YCTAaHABAMBAS HOBBIE CTAHAAPTHI
U YCAOBHS AASL KOHKYPEHIJHH.

B mpoaoaxeHue peryAnpoBaHus
B 2016 1. 6bIA IIpepAOKeH 3aKOHOMpOeKT Ne 37671-7
«O BHecennn usmenenuit B Oepepansusiit 3akoH “06
uHPOpMaIMY, HHPOPMAIIMOHHBIX TEXHOAOTUSAX U O 3a-

TEHAEHLIH

muTe MHGOpPMAIMKM® M OTAEAbHbIE 3aKOHOAATEAbHbIE
aktbl Poccuitckoit Depepanun> (B 9acTh peryanposa-
HHS AESITEAPHOCTH ayAMOBH3YaAbHBIX CEPBUCOB B CETH
VHTepHeT), MpUBHeCIINil M3MeHeHuUs B cpepy ayAHOBH-
3yaAbHBIX CEPBHCOB. YKa3aHHbIE B 3aKOHOIIPOEKTE I[eAU
CBUAETEABCTBYIOT O KOMIIAGKCHOM ITOAXOAE K PeryAH-
POBAHHIO ayAMOBH3YaAbHBIX cepBHCOB. OCHOBHOM Mo-
THBAIJMEH SBASETCS CTUMYAMPOBaHHE OTEYeCTBEHHOTO
KOHTEHTA, YTO BUAUTCS BAXKHBIM 9AEMEHTOM HaIJHOHAAD-
HOM KYABTYPHOH U HHPOPMALIMOHHOM CaMOOBITHOCTH.
AOIIOAHUTEABHO BBIACASIETCSI CTPEMACHHE K CO3AAHHUIO
KOHKYPEHTHOTO PBIHKA, CIIOCOOCTBYIOLIEro pasHoobpa-
3UIO U IIOBBIIIEHHIO KA4eCTBA IIPEAOCTABASEMBIX YCAYT,
a TaloKe IIPOTUBOAEHCTBUIO MOHOIIOAMH AAS YCTOMYUBO-
ro passurtus otpacau [11].

ITo MHEHHIO TOTAAIIHErO IPEACEAATEAS] KOMHTETa
T'ocyaapcrBeHHON AyMbI IO MHYOPMALMOHHOM IIOAM-
TrKe AeOHHAQ AeBUHA, «3aKOHOIIPOEKT — 3TO HEPBBIH
IIar B AAHHOM HAIIPaBACHHUH, OH AOAXKEH BOCIIOAHHTDH
HMeIoIiecss IpoOeAbl B IIPaBOBOM IIoAe>. Brpouenw,
Anexceil BripanH, reHepaAbHBIN AUPEKTOP ACCOIHAITIH
«lHTepHeT-BUACO>, HAIIPOTHB, KPUTUYECKH BBICKA3AA-
CsI 0 3aKOHOAATEAbHBIX HOBOBBeAeHUsX. [1o ero caoBawm,
IPHHSTHE 33aKOHOIPOEKTA MIPUBEAET K «3a0I0pOKpadn-
BAHUIO BeACHUS OM3HeCa» M YXYALICHHIO pUHAHCOBOTO
MIOAOKEHHsI Ha PhIHKe [S].

MO>KHO CAeAATD BRIBOA, YTO IIPEAAOSKEHHS ITO IIPaBO-
BOMY PeTyAUPOBAHHIO Ay AOBU3YaAbHbIX CEPBUCOB CTAAH
BBI3BIBATh HEOAHO3HAYHbIE PEAKIIUH, YTO IIOAUEPKIBAAO
CAOXKHOCTD 6aAQHCHPOBAHIUSI MEXKAY 3aIUTOM aBTOPCKIX
IpaB, CTUMYAMPOBAHHMEM HHAYCTPUH M ObecredeHHeM
CBOOOABI AOCTyTIa K KOHTeHTy. OAHAKO IIPOEKT 3aKOHA
IPEACTABASIA COOOM CYIHOCTHBI IITAT B COBEPIIEHCTBO-
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BaHMU IIPAaBOBOTO PEryAHMPOBaHMS AAHHOI cpephl. B Hem
[IPEAAATAANICD YeTKHe AeUHULNM U OOS3aHHOCTH AAS
ayAMOBH3YaAbHBIX CEPBHCOB, YCTAHABAUBAAKCD IIPOIIEAY-
PbI pErUCTPALUK U AUIIEH3UPOBAHUS, @ TAKKE OrPAHMYH-
BAAACh pPeKAaMa B IjeAsix obecriedeHus 6aAaHCca HHTepe-
COB M 3aIUTHI IIpaB norpebureseit. Ocoboe BHUMAHUE
YAEASIAOCH 3aIUTe HeCOBEPHIICHHOACTHHX, a TaKXe Me-
PaM OTBETCTBEHHOCTH 32 HapyIIeHHUs 3aKOHOAATEABCTBA.
B 1jeA0M, mpeAAOKeHHbIE M3MEHEHNUSI OBIAM HAIIPaBAEHBI
Ha CO3AAHME TPO3PaYHOM M OTBETCTBEHHOM CPeAbl B cde-
pe ayAHOBH3YaAbHBIX CEPBHCOB, UYTO OTPaXKAeT CTPeMAe-
HHe apANTHPOBATh 3aKOHOAATEABCTBO K COBPEMEHHBIM
peaArsM uppoBoro obmecTsa.

AaHHBIA 3akoHONpOeKT cras DeaeparbHBIM 3aKO-
HOM OT 1 Mast 2017 r. N2 87-®3 u, B 4aCTHOCTH, AOTIOAHUA
Depepanbublit 3ak0H 0T 27 mioAst 2006 1. N 149-03 «O6
HHPOPMAIIMK, HHPOPMAIMOHHBIX TEXHOAOTHAX U O 3a-
mure nHGopmanuu> cr. 10.5 «O6s13aHHOCTH BAaAeAbLIa
ayAMOBH3YaAbHOTO CEPBHCa>.

Hcxops 13 ACHICTBYIOIIMX 3aKOHOIIOAOXKEHHI, MOX-
HO CpOPMYAMPOBATDH IPABOBbIE PAMKU YHKIJHOHUPOBA-
HMS Ay AMOBH3YaAbHBIX CEPBHCOB.

1. dopma Kak CpeACTBO B3aUMOAEHCTBHSA C IIOAB30-
BareasiMu ceTu VIHTepHeT: Be6-caiiT, HHTepHET-CTPaHU-
. Hanmpumep, onaaita-kunorearp «Kunomnonck>, obe-
CITeYHBAOIUIA BO3MOXXHOCTb IPOCMOTPA KOHTEHTA KakK
depe3 BeO-CAllT, TAK M C MCIIOAb30BAHUEM IPOTPAMMBI
Asst OBM B opMe mpHAOKEHHUSI.

2. 1JeAb — pacIpocTpaHeHHe ayAMOBH3YaAbHBIX IIPO-
H3BEACHHI, BKAIOYAS GHUABMBI, CEPUAADI, IIPSIMble TPAHC-
ASIIMH TEACIIPOTPaMM, CIIeIJHAAbHblE MHTEPHET-IIPOEKThI
HT.A.

3. AOCTyI K KOHTEHTY ITyTeM OIIAATHI IIOAITHCKH HAK
4epes3 IPOCMOTP PeKAAMHBIX MaTepHaAoB. Baxxuo oTme-
THTb, YTO PEKAAMHBIE MAT€PHAABI AOAXKHBI ObITb HATIPAB-
A€HBI Ha IIPHBACYECHHE ayAUTOPHH, HAXOAMIIEHCs NMeH-
HO Ha Tepputopun Poccuiickoit Oepepanum.

4. TTocemaemocts B cyTku 60aee 100 THICSY TOAB3O-
Bareaei ¢ Teppuropuu PO.

B pamxax mpaBoBOro 0603peHHs ayAHOBU3YAAbHBIX
CepBHCOB BOIIPOC O BAAAEAbLie IAATPOPMBI SBASETCS
HEOThEeMAEMOH YacTbIO0 PEeIyAHUPOBAHUS AQHHOM CPepbl.
Baapenne ayanoBH3yaAbHBIM CEPBHCOM IPEAOCTABACHO
HCKAIOYUTEABHO POCCHICKMM IOPHANYECKUM AMI]AM HAU
rpaxpaHaM Poccuiickoit Qepepanun, He 06AaAQOIIIM
IPAKAAHCTBOM APYTHX CTPAH.

AASL OTAGABHBIX KaTErOPUi HHOCTPAHHbIX OIIEPATO-
POB YCTaHOBAEHBI OIIpeAeAeHHbIe orpanndenus. Hanpu-
Mep, HHOCTPaHHBIE OIepPaTOphl, YIPABASIOIIIe HHPOP-
MAITHOHHBIM PeCypCOM, Ha KOTOPBII IPUXOAUTCS MeHee
50% obmjero yncAa moAb3oBaTeAeit Ha TeppuTopuu Poc-
cuiickoit Pepepaliuy, NIMEIOT IPABO BAAAETD, YIIPABAATD
MAM KOHTPOAMPOBaTb Goaee dem 20% poseit (axumit)

POCCHIICKOTO BAAA@ABIIA AYAMOBH3YaAbBHOTO CepBHCa
TOABKO IIOCA€ IIOAYYEHUS OAOOPEHIS IIPaBUTEAbCTBEH-
Hoit Komuccn [ 14].

Ilpu BbIIBAGHMM B MHTEpPHETE ayAHOBH3YaAbLHOTO
cepBuca PockoMHaA30p HampaBAseT COOTBETCTBYIOMIMIL
3aIIPOC er0 BAAAEABIIY B LIEASIX IIOAYYeHH HHPOPMALIUH
AASL BKAIOYEHHSI B peecTp. B caydae ecan koanmdecTBo
TIOAB30BaTeAeH, UMEIOIUX AOCTYII K Ay AUOBHU3YaABHOMY
CepBICY, B TeUeHHUe Tpex Mecsries He npesbimaeT 100 ToI-
CST4 YeAOBEK B CYTKH, BAAAEALL] IMeeT IIPAaBO IIOAATD 3asIB-
AeHIe 00 HCKAIOUeHHH ero us peectpa. IIpu coxpanenun
AHAAOTUYHOM AMHAMHUKY B Te4eHHUe LIecTH Mecsies Poc-
KOMHAA30p BIIpaBe MHUIIMHPOBATb HCKAIOYEHHE ayAHO-
BU3YaAbHOTO CepBHCa U3 peectpa [26].

CymecTByIOT pa3AMYHbIe MHEHHS OTHOCUTEABHO 3¢-
($eKTUBHOCTU Mep, IPUHATHIX B OTHOLICHUH BAAACABIIEB
ayAHMOBH3YaAbHBIX CEPBHCOB, B YaCTHOCTH OHAANH-KHU-
HoTeaTpoB. TeM He MeHee HAOAIOAQETCSI POCT HHTEpeca
AyAUTOPHU K OPUIMHAABHBIM IIPOEKTaM OT POCCHICKHX
CTpUMHUHIOBBIX mAaTGopM. TeHAeHIMS MpoOsBASieTCS
B YBEAMYEHHH YHCAQ IIAATHBIX IIOAITHCOK Ha BUACOCEPBH-
CBI 32 IOCAGAHHE TOABL, A TAK)Ke B AKTHBHbIX KaMITAHUAX
0 IPOABIDKEHHIO pUABMOB U CEPHAAOB OT OHAAMH-KH-
HoTeaTpoB. Ha Texymuil MOMEHT CAOKHO OAHO3HAYHO
YTBEP>KAATb, HACKOABKO CYIIIeCTBYIOLHe HOPMATHBbI, pe-
TYAHpYIOILHE ayAHOBU3YaAbHbIE CEPBUCHI, IPEISITCTBY-
IOT IPUBAEYEHUIO MHBECTHIINI B 9Ty 06AacTh. [Top06HBIE
IPOTUBOpPEUHBbIE OLIEHKH CPeAU O9KCIIepTOB U 0bmje-
CTBEHHOCTH ITOAYEPKUBAIOT CAOXKHOCTb 0AaAQHCHPOBKH
MeXAY HOPMAaTHBHBIM PeryAUPOBAHHEM H IIOAAEPIKKOM
MHHOBAIHi B Mepra [ 13].

B pommoAHEeHHE K TOCYAQPCTBEHHOMY PeryAHpPOBaHUIO
B cdepe nudpposbix maaTdopm B Poccun pyHKIIMOHUPY-
eT AHTHIIHPATCKUIl MeMOPAHAYM, IpeAHa3HAYeHHBIH
AASL 3aIUThI MCKAIOUUTEABHBIX IIPaB B ceTH. B Hosibpe
2018 r. kAr0YeBbIe MEAUAXOAAUHTY, OHAANH-KHHOTEATPbI
U HHTEPHeT-KOMIIAHUU CTPaHBI OOBEAHHHANCD, YTOOBI
IPHUHITh AOOPOBOABHOE COTAAIIEHME, BOBAEKASI OC-
HOBHBIX YYACTHUKOB PBHIHKA B 60pbOy ¢ KOHTpadaKTOM.
IpunsaTue MeMoOpaHAYMa CTAAO OTBETOM Ha GAOKHPOB-
Ky CCBHIAOK Ha ITUPATCKUE PeCcypchl B POCCHICKUX IOHUC-
KOBBIX CHCTeMax. PaHee IIpaB006AAAATEAN IIPEABSBASAL
IpeTeH3UH K ITOUCKOBBIM CHCTe€MaM, PacCMATpPHBas UX
KaK HMCTOYHHMK PACIPOCTPAaHEHUS HEAETaAbHBIX KOIIMH
¢uabMOB U ceprasoB. TeM He MeHee MHOTHE KOMIIAHHH
BBICKA3BIBAAM HEAOBOABCTBO OTCYTCTBHEM BO3MOXKHOCTH
YAQAEHMSI CCBIAOK Ha BeO-CalThl, HeO(HIJMAABHO IIPU-
3HAHHBIE UPATCKUMHE, 0e3 obpamjeHust B cyaeOHbIe Op-
rampr [12].

AHTUNUpPATCKUII MEMOPAHAYM KaK COTAAIIEHHe Ha
YPOBHE HHAYCTPHH SBAACTCA 3P PEKTHUBHBIM pelIeHHueM
60pb0sI ¢ mupaTcrBoM. OT UMeHH TpaBoobAapaTeaeit Me-
MOpPaHAYM noarucasn «IlepBbiil kaHaA>», «Hanmonaas-
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Has MeAMa rpymmas (ympasaser, B wactHoctu, PEH TB
u «ILarpiM KaHaaoM» ), «['asmpom-Meamna» (AO «Te-
Aexkommannsgs HTB», THT, «Marua TB», «Ilarauma,
TB3 u Apyrue KaHaabl), accoumanus «lIHTepHeT-BH-
AEO> (OH.AaI‘/'IH-KI/IHOTeanbI Ivi, Megogo, TVZavr,
Amediateka u VIP Viasat Play), Accormarms mpoaoce-
POB KHMHO U TeaeBUAeHHA U «KuHomounck>». Co cTropoHsI
HHTepHeT-MAOMAAOK — «SIHpekc», Rambler Group,
Mail.Ru Group u Rutube [15].

Tax, Ha ssHBapb 2023 r. — 10 AQHHBIM «<SJHACKCA>»> —
KOAMMECTBO CCHIAOK HA KOHTEHT, KOTOPBIH pOCCHIICKHe
[IPaBOO6AAAATEAY BHECAH B PEECTP B PaMKaX AHTHITMPAT-
CKOTO MEMOPAHAYMa, TIPEBBICUAO 76,5 Man [17].

Tem He MeHee AHTHUIIMPATCKHUI MEMOPAHAYM He CIIO-
COOeH peluTh Bce IIPOOAEMbI, C KOTOPHIMH CTAAKUBAIOT-
csnpaBoobaapaTean. Tax, HeBO3MOXXHO IIOAHOCTBIO HAO-
KHUPOBATb MMUPATCKHE AOMEHBI UAY TIPSIMbIE TPAHCASIIUIL
Kpome TOro, peryanposanue He obecriednBaeT AOCTa-
TOYHOM 9 PEKTUBHOCTH B MECCEHAXEPAX, MOOUABHBIX
IIPHAOXKEHISIX U telegram-kaHaAax, rae MUPATCKUI KOH-
TEHT IIO-IIPeXXHEMY aKTHBHO PaCIPOCTPaHsIEeTCsI  00X0-
AUT CYIIIeCTBYIOIHe Mepbl KOHTPOASL. Tak, ImopuepKuBa-
eTCsl HEOOXOAMMOCTD AAABHEMNIIIErO COBEPLIEHCTBOBAHIS
MeXaHU3MOB OOpPBObBI C HEAETAABHBIM KOHTEHTOM B LU-
POBOI1 Cpeae, 2 IMEHHO IIPUMeHeHre 0OHOBAEHHBIX TeX-
HOAOTHIT AASL OOHAPY)XeHMs M GAOKUPOBKY MHUPATCKOTO
KOHTEHTa, PACIIMpPeHHe COTPYAHMYeCTBA MeXAy IIpa-
BOOOAAAATEASIMI U MHTePHeT-IAATPOPMaMHU AASL OoAee
9pPeKTUBHOTO IIpeceveHNs] HeAeTAAbHO A TEABHOCTL.

AyAVIOBU3YaAbHBIM CepBUC B KOHTeKcTe I'pax-
AQHCKOTO Kopekca Poccuiickont Qepepanum siBaseT-
cs1 nHPOPMAIMOHHBIM TocpepHnkoM. CoraacHo . 1
cr. 1253.1 'K P®, nH( OpMaIHOHHBII IIOCPEAHHK — 3TO
«AHIIO, OCYIJeCTBASIONlee Iepeaady MaTepHaAa B HH-
$OpMaLMOHHO-TeAeKOMMYHHUKAIIUOHHON CeTH, B TOM
4ucAe B ceTu VIHTepHeT, AHI0, IPEAOCTABASIOIIee BO3-
MOXXHOCTb pa3MelleHUs MaTepHaAd MAM HMHOpMALUH,
HEOOXOAMMOI AASL €rO MOAYYEeHHS C HMCIIOAB30BAHHEM
HHPOPMAIMOHHO-TeAeKOMMYHHKAIIMOHHON CeTH, AMIIO,
IPeAOCTABASIIOIee BO3MOXKHOCTb AOCTYIIA K MATEPUAAY
B 3TOI ceTr> [8].

CymecTByeT Kelic, KOTAQ BAQAEABLIbI AYAHOBHU3YaAb-
HBIX CEpBHCOB BBICTYIIHMAU IIPOTUB 3aKOHOAATEABHOH
HHUITMATUBbI, CCBIAASICh HA HOPMBI I'paskAQHCKOTO KOAEK-
ca. B aBrycre 2022 r. Amutpuii Kysneros, uaen Komure-
Ta ['ocAyMBI ITO KYABTYpe, IPEACTABHA B [TAAATY IIPOEKT
3akoHa N¢ 184016-8 «O BHecennu nsMeHeHus B Pepe-
paabHbIit 3aK0oH “O BBEACHHH B AEHCTBUE YaCTU YeTBEP-
toit I'paxxaanckoro koaekca Poccuitckoit Qepeparmm’ >,
HaIleACHHBIN HA IMOAYYeHHe IPUHYAUTEABHON AHMI[€H3UU
HAa HCIIOAB30BaHHE aBTOPCKHX IMPOAYKTOB HHOCTPAHHbIX
KOMITaHUI U3 HEAPYXKeCTBEHHBIX CTPaH B CyA€OHOM IIO-
psaake [20]. B gacTHOCTH, peds mAa O TAKUX HOPMAX, KaK

MHPOPMALUMA. TOCYOAPCTBO. NMPABA HEJTOBEKA

cr. 1239 «IlpunyauTeAbHas auneH3us >, cT. 1240 «Hc-
IIOAB30BAHHUE PE3YABTATa HHTEAACKTYAABHON ACSTEABHO-
CTHU B COCTaBe CAOKHOTO 00BexTa» U cT. 1252 «3amuTta
HCKAIOYHUTEABHBIX TpaB>» [K PO.

BaapeAbIbI ayAMOBH3YaAbHBIX CEpPBHUCOB BBICKA3a-
AWICh B 3aINUTY 3apyOesKHbIX IpaBoobAapaTeAel, 0OBsIC-
HsIs1 HeOAQTOIIPHSITHBIE IIOCAEACTBISI AASI PHIHKA B CAydae
TPHHSTHSA YKa3aHHOTO 3aKOHOMpPOeKTa: «boAee moAoBHUHBI
My3bIKAABHBIX M AyAMOBU3YAAbHBIX IPOHM3BEACHHI, HAXO-
ASIIIXCSL B ACTAABHOM 000poTe B POCCHH, IPOUCXOAIT 13
CTpaH, BXOASIIMX B aKTYaAbHBIH IIepedeHb HeAPY>KeCTBeH-
HBIX rocyaapcTs. Cpeat HanboAee MOIyASIPHBIX U BOCTpe-
OOBaHHbBIX IIPOM3BEACHUI AOAS MHOCTPAHHOTO KOHTEHTA
ernje Bble U cocrasaster 70-75%. C yuerom mMacinraba aTo
MOYXHO Ha3BaTh AeraAnsaryeii mparcrsa» [1].

Tax, MOXHO BBIAGAMTD PSIA IOTEHIMAABHBIX IIPO-
0AeM, CBSI3AHHBIX C IIOAOOHON MHMIIMATUBON BBEACHHS
HNPHHYAUTEABHOTO AULIEH3UPOBAHN:

1) PHCKHM AeaKTUBALIUM YIETHBIX 3aIHCEH TOAb30BaTe-
Aeil, IMEIOIIVIX AOCTYII K KOHTEHTY U3-3a pybexa;

2) BO3MOXHOCTb BOSHUKHOBEHHS TPYAHOCTE! B yCTa-
HOBAGHHU HOPMAaABHBIX KOMMEPYECKUX OTHOIICHMEL
C MHOCTPAHHBIMU [IPaBOOOAAAATEASIMHY B ITEPCIIEKTHBE;

3) mpeaAaraemble MOMPABKYU He PEIIAIOT BOIPOCA AAAD-
HefIIIero NCIOAb30BAHMS THOCTPAHHOI'O [IPOrpaMM-
HOTO 00ecIedeHus], 9TO OTEHI[IAABHO BACUET 3a CO-
00#1 pUcKK 6e30ITACHOCTH U IIPEISTCTBYET IPOLiecCy
3aMelljeHHs 3apYOEKHOrO KOHTEHTA B [IEAOM;

4) yBeAudeHHe BpeMeHH Ha OAydeHHe AULIeH3UH, YTO
[PEACTABASIET COOO0M IPOOAEMY AASI IPEATIPHATUI
B 00AACTH KHHOIIPOKATA;

S) BO3MO’KHBIE CAOXKHOCTH € IIOAydEHHEM OIAATHI 32
HCIIOAb30BaHMe KOHTEHTA, YTO MOXKET IIOBACYD 33 CO-
0071t GUHAHCOBbIE TPYAHOCTH AASL IIPABOOOAAAATEACH.
Tawke B cyaeOHOI IPAKTUKE CYIECTBYET PSIA Keil-

COB, CBSI3aHHBIX C IIPHBA€YEHHEM OHAAIH-KHHOTEATPOB
K QAMHHHICTPAaTUBHON OTBETCTBEHHOCTH.

1. Crarps 6.17 «Hapymenue 3akoHOpaTeabcTBa Poc-
cuiickoit Depepanm o 3amuTe AeTell OT MHPOPMAIIHH,
NPUMMHSIONEN BPeA MX 3AOPOBbIO M (MAM) pasBHTHIO>
KoAITPO.

Hanpumep, 29 urons 2023 r. Tsepckoit cya Mocksbr
omrpadosaa Ha 1 MaH pybaeit «Meradpon TB>» 3a orcyr-
CTBHe MapKHPOBKH «18+> Ha raTu gpuabmax [2].

CyaebHasi cucTeMa aKIjeHTHpYeT BHUMAaHHe Ha Heob-
XOAHUMOCTH TOYHOTO H CTPOTOrO COOAIOAEHHUS BO3PACT-
HBIX OTPAHMYEHHH AASl QYAMOBH3YaABHOTO KOHTEHTA.
IIpumMeHeHe AAMUHHCTPATHBHBIX IITPAPOB B TOAOOHBIX
CAYYasiX SIBASETCSI CPEACTBOM AABACHHS Ha KOMIIAHHU
U CTUMYAMPYeT UX COOAIOAATH 3aKOHOAATEABCTBO.

2. Cratps 6.21.2 «PacmpocrpaHeHne cpean Heco-
BEpUIEHHOASTHHX HMHPOPMAIMH, AEMOHCTPHpYIOUIEH
HETPAAMLJUOHHbIE CeKCyaAbHble OTHOIIeHHS M (MAM)
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[IPEATIOYTEHHSI AMOO CIIOCOOHOT BBI3BaTh y HECOBEPLIEH-
HOAETHHX )KeAaHHe CMeHHTD 1moA>» KoAIT PO.

Hampumep, 4 arycra 2023 r. [Tpumopckuii pafioHHbIN
cya Canxr-Tlerep6ypra mpuBAek K aAMUHICTPATHBHOM OT-
serctBeHHOCTH OO0 «OKKO>» 3a cosepmesue mpaso-
HapyIIeHus, IpeAyCMOTpeHHOTo 4. 2 cT. 6.21.2 KoAIT P.
Cya nazaaana OO0 «OKKO» mrpad 1 man pybaeit [23].

3. Crarps 14.3.1 «CroHcOpCcTBO Tabaka MAM HUKO-
THHCOAGPIKAIIIeH IPOAYKITUY, PeKAAMA U CTHMYAHPOBAHHE
MPOADKHU TabaKa, TAGAUHBIX U3ACAUI, TAOAUHON IIPOAYKIINH,
HUKOTHHCOAEPIKAIIIeH MPOAYKIUH, YCTPOKCTB AAS TIOTpe-
OAeHISI HUKOTHUHCOAEPKAIEll POAYKIIMN AN KAABSHOB,
CTUMYAHPOBAHHE MOTPeOAeHHS Tabaka HAU HMOTPeOAeHHsI
HHUKOTHHCOAep Kamjeit mpoAykiun > KoAITPO.

Hanpumep, 16 Hos6pst 2021 r. PockomHaa3op
omrpadoBas OHAAMH-KMHOTeaTpsl Megogo, Okko, Ivi
1 «KHMHONOMCK> M3-32 OTCYTCTBHSA COLMAABHOM PeKAA-
MbI 0 BpeAe noTpebaenus Tabaka [18].

Tem He MeHee Pockomuapzop B 2023 r. cocraBua
noutu SO aAMHUHMCTPaTHBHBIX IPOTOKOAOB B OTHOIIeE-
HHMH OHAQHH-KMHOTEaTPOB M CTPHMMHIOBBIX CEPBHCOB.
06 aToM coobmMAL HAYAABHUK OTAEAA IIO 9KCIIEPTHO-
AHAAMTHYECKOH paboTe B cdepe MACCOBBIX KOMMYHHKA-
it PockomMHaa3opa M. BerakoBa B xoae KPYTAOrO CTOA
B O6mecrennoit masate PO [19].

B mepcnexTHBe € yINTOM AMHAMHYHOTO XapaKTepa
QYHKIMOHMPOBAHUSA OHAANH-CEPBUCOB AAS AOCTHDKEHIS
0aAaHCa MEXAY PeTryAHPOBAHHEM M IOAAEPIKKOH HHAY-
CTpHU TPeOYIOTCS AAABHEFIIIHI AHAAU3 U MOAEPHU3ALIL
3aKOHOAATEABCTBA. T eKyIInil MOAXOA K IIPABOBOMY Pery-
AVPOBAHMIO B IJEAOM YIUTHIBAET HHAYCTPHUAABHBIE OCO-
OEHHOCTU AQHHOT'O CEKTOPA.

AmnaanTiaeckoe nccaepoparne kommanuu GIK Group
YKa3bIBaeT Ha POCT KOAUYECTBA IIOAIMCYMKOB OHAAMH-KH-
HOTeaTpOB B TpeTbeM KkBaprase 2023 r. OcobeHHO 3Hauu-
MO IIO CPaBHEHHIO CO BTOPBHIM KBApTAAOM BBIPOCAA AOAS
MAQTAIUX HOATTUCINKOB — ¢ 30 A0 33% >xuTeAeit poccuii-
CKUX TOPOAOB [22].

PaspuTne HHAYCTPHM pPOCCHACKHX OHAQMH-KMHO-
TEaTpPOB OOYCAOBAGHO KaK CTPATernyeCKUMU MepOIpH-
SATHAMHU IO MX IIPOABI)KEHHIO, TAK U CyLeCTBYIOUIUMU
HOPMaMHU B I'Pa)KAQHCKO-IIPAaBOBOM U AAMHHHCTPATHB-
HO-TIPAaBOBOM ITOASIX. AefcTBHe AHTUIIMPATCKOTO MEMO-
PaHAYMa KaK MephI IIOAAEPSKKH CO CTOPOHBI TOCYAAPCTBA
UIpaeT KAIOUEBYI0O POAb B 3TOM IIPOIECCe, IIOCKOABKY
IOBBIIIAET AOBEPHUE K OHAAMH-KMHOTEATPaM CPEAU IIOAD-
30BaTeAel, UTO, B CBOIO OYePeAD, CIIOCOOCTBYET yBeAHe-
HHMIO CIIPOCA Ha MTAATHBIE TOAIMCKH.

VlHTerpanus MCKyCCTBEHHOTO MHTEAACKTAa B KHMHO-
IIPOU3BOACTBO IIPEACTABASIET COOOM COBpEeMEHHBIN BbI-
30B AASITIPABOBOTO peryanposanust. Heo6xoAuMo uckath
peleHns IIyTeM paspaboTKH 1 BHEAPEHHS CIIeIfaAbHbIX
3aKOHOAATEABHBIX aKTOB, KOTOPbIe AOAXKHBI YYHUTBHIBATDH

0CO6EHHOCTH IIPIMEHEHSI HCKYCCTBEHHOTO HHTEAAEKTA
B KHHOIIPOU3BOACTBe. VcroAb3oBaHMe NCKYCCTBEHHOTO
HHTEAAEKTa B KHHOIIPOH3BOACTBE IIPEACTABASIET COOOM
OAUH U3 GaKTOPOB, IPUBEALINX K 3a0aCTOBKe AMEpHKaH-
cxoit ruabpnH crieHapucros CIITA B mae 2023 r. AaHHas
3a0acTOBKA 3aBEPLIMAACH 3aKAIOYEHHEM COTAALIEHMUS,
B COOTBETCTBHU C KOTOPBIM HUCKYCCTBEHHBIH HHTEAAEKT
He IPU3HAEeTCs B KaueCTBe CIIeHAPHUCTA, a CO3AAHHBIA UM
MaTepHaA He PAacCMaTPUBALTCA KAK AUTEpaTypHOe IIpo-
usBepeHre. CrieHapHcTaM paspellaeTcs UCIIOAb30BATDb
AQHHYIO TeXHOAOTHIO B CBOeil paboTe, OAHAKO OHHU 00s-
3aHBI yBEAOMASTD 06 3TOM cTyamu [21].

B Hacrosimee BpeMs B POCCHICKOM 3aKOHOAATEAD-
CTBE OTCYTCTBYIOT HOPMBI, YIUTBIBAIOIIHE IOPUAITIECKUI
CTaTyC IPOU3BEACHHUH, CO3AAHHBIX C IPUMEeHEeHHeM HC-
KYCCTBEHHOTO HMHTEAAEKTA, 2 TAKXKE MEXaHU3MBI obecIie-
YeHHUS 3aIUTHI IPAB UHTEAAEKTYAABHON COOCTBEHHOCTH
Ha [IOAOOHBIE MATEPHAABL.

TaxuM 00pasoM, HPEACTABASETCS BO3MOXKHBIM BBI-
AGAVTD TO3UTHBHbIE ACIEKTHI IIPABOBOTO PEryAHpOBa-
HHS Ay AMOBH3YaAbHbIX CEPBHCOB.

1. PeryaupoBaHue MOXeT CIIOCOOCTBOBATH 3alLHUTe
IIpaB CO3AATeAeH KOHTEHTA, 3 IMEHHO KOHTPOAUPOBATh
IIHPaTCTBO.

2. HopMbpl 0 BO3PaCTHBIX OTPAHUYEHUSAX U KOHTPOAE
COAEPIKAHIII IOMOTAIOT 3AIMUIIATh AYAUTOPHIO, 0CObEH-
HO HeCOBEpIIeHHOAETHHX, OT HeTaTUBHOT'O BO3AEHCTBHUS
KOHTEHTA.

3. YcroituuBast IpaBoBasi CPeAd MOXKET CO3AATD OAa-
TOIIPUSATHBIE YCAOBHS AAS MHBECTHIUH B HHAYCTPHIO,
CII0CO6CTBYSI €€ Pa3BUTHUIO U POCTY.

HecmoTpst Ha BaXXHOCTD BBEAGHHBIX Mep MO PeTyAH-
POBAaHHIO ayAHMOBH3YaAbHBIX cepBucoB B Poccum, cyme-
CTBYIOT IIOTEHIJaAbHbIE PUCKH, CBSI3aHHBIE C M30BITOY-
HBIM IIpIMeHeHHeM yCTaHOBACHHBIX Mep. PeryanpoBanue
MOJXKET CTarb 6apbepOM AASL CBOOOADBI CAMOBBIPAKEHUS
U KPeaTUBHbBIX ITOAXOAOB K CO3AAHHIO OPUTHMHAABHBIX
MEAMANIPOAYKTOB OT OHAAWH-KHMHOTearpoB. IIpaBoBbre
HODMBI, IIPeAHA3HAUEeHHBIE AAS OOeCIedeHnsI IOpsIAKA
U KOHTPOAS, MOTYT CO3AATb AOIIOAHHTEAbHbBIE CAOXKHO-
CTU AASL HOBBIX YYaCTHHKOB PbIHKA, OTPAHNYMBAS HX HH-
HOBAI[OHHbIE BO3SMOXXHOCTHU.

B ycAOBHSIX OBICTPOTO TEXHOAOTHYECKOTO PasBUTEHS
U IIOCTOSTHHBIX M3MEeHEHHI B MEAMAMHAYCTPUH, 3aKOHBI
TpeOYIOT OCTOSHHOrO 00HOBAeHUS. BaxkHO ydecTs, 4TO
AVHAMHUYHAS OTPACAb ayAMOBH3YAaAbHBIX CEPBHCOB HY-
JKAQETCSI B THOKOM U aAQIITHBHOM IIPABOBOM ITOAXOAE.
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Mupopmauus ob asTope
A.T. Acanos — acnupaHT Bbiclued Wwkonbl rocyaapcTBeHHo-
ro ayauta MIY umenn M.B. JlomoHocosa

AnHoTaups. BHMMaHKe rocynapctBa K MOMOABIM YYeHbIM
KK KATEropum rpaxaaH, OCyLIECTBASIOWMX UCCIEefOBAHKS
MO K/IOYEBbIM HAMPABJIEHNUSIM HOYYHO-TEXHONIOTMYECKOTO
passutus Poccuitckoit Pepepaumm, xapaktepusmpyertcs,
C OfiHOM CTOPOHBI, 6OMbLIMM KOTIMYECTBOM MHCTPYMEHTOB
roCcyaapCTBEHHOM NOAAEPXKM, O C APYrod — TEPMMHO-
NIOTMYECKOM HEONPEAENeHHOCTbIO B OTHOLLEHMU CAMOTO
MOHATHS.

B otcyTcTBME UeTKOrO 30KpenneHus B deaepansHoOM
30KOHO[ATENbCTBE MOSIBUIOCh MHOXECTBO NOAXOAOB

B MOA3CKOHHbIX OKTAX K ONpefeneH1Io MONTOLbIX YYEHbIX,
KOTOpbIE MOAYAC APYT APYry npoTeopedar. B ycnosusax
NOArOTOBKM K BBEIEHUIO M3MEHEHMI B 3AKOHOAATENBCTBO
O HayKe B YACTW ONpefeneHns NOHSITUS AHHOM KATeropum
N, ABTOP MPEAnpUHSIT NOMbITKYy 060BLIEHNS UMeIoLErocs
MATEPUANA Mo TEME U CPOPMYNMPOBAN PAJ COBCTBEHHBIX
npennoXeHUM.

KnioyeBbiM B Nnoaxoae aBTOPA SIBASETCS PACCMOTPEHME
0cobEeHHOCTEN NPABOBOTO CTATYCA MOSIO[OTO YYEHOTO

B Poccuitckoin Penepaumm ¢ TOUKM 3pEHUs KOHCTUTYLIMOH-
HbIX NPaB Yenoeeka. [lononHUTENbHO PACCMATPUBAIOTCS
CoLMONornyeckmne, MCTopMYeckme U QAMUHUCTPATHUBHbIE
acnekTsl Npobnematki. ABTOp B KOHTEKCTE KOMMIEKCHOM
NPMPOALI MOHSTUSI <MOJOAOM Y4eHbIM» yien 0COBeHHOCTH
PA3BUTUS MYBAMYHO-NPABOBOTO PEryIMPOBAHMS, C OAHOI
CTOPOHbI, MONOAEXHOW MONUTUKM, O C APYTrOM — Hayu-
HO-06PA30BATENLHOM.

JaHHas cTaTbst MOXET BbITb MCMONB3OBAHA B KAYECTBE
CMPABOYHOTO M METOAOMOMMYECKOro MaTepmana ans uccne-
[OBATENeN-NPABOBEAOB, NpeacTasuTenei deaepanbHbIX
OPraHOB UCMOHUTENBHOM M 3AKOHOAATENBHOM BNACTH,
3AHUMAIOLMXCS YKa3aHHoM npobnematikoit. OHa MoxeT
BbITb MHTEPECHA LIMPOKOMY KPYFy YMTATENEH, MHTepecyto-
LLMXCS MOTTOAEXHOM M HOYYHO-0BpPA30BATENBHOM NOANTH-
ko B Poccurckon Penepaumm.

Kniouesbie crioBa: NPABOBOM CTATYC MOSIOAOTO YYEHOTO,
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In the absence of a clear enshrinement in federal
legislation, many approaches to the definition of young
scientists have appeared in by-laws, which sometimes
contradict each other. In preparation for the introduction of
changes in the legislation on science in terms of defining
the concept of this category of persons, the author makes
an attempt to generalize the available material on the topic
and formulates a number of his own proposals.

The key in the author’s approach is to consider the

features of the legal status of a young scientist in the
Russian Federation from the point of view of constitutional
human rights. Sociological, historical and administrative
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of the concept of a young scientist, takes into account the
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HHTepec K YHHUQHUKAIIMU IIOAXOAOB K TE€PMHHOAOTH-
9eCKOMy BOIIPOCY IOHOCTH B Hayke COOPMHUPOBAACH
B 2021 1., KOTOPBI B COOTBeTCTBHU ¢ YKazoM [Ipesnpen-
ta Poccmitckoit Qeaeparmu ot 25 AeKa6pﬂ 2020r.Ne 812
0514 00bsiBAeH '0A0OM Hayku 1 TexHOAOTHIL Tk, B peBpa-
Ae 2021 r. cocrosiaach Berpeda Ilpesupenrta Poccuiickoit
Qepepanyu B.B. [Tyrnsa ¢ MUHHCTPOM HAayKH U BbICIIe-
ro obpasosanust Poccuiickoit Pepepanuu B.H. Passko-
BbIM, Ha KOTOPOW MHMHHCTP BBICTYIIMA C WHUITMATHBOMU
3aKpeNAEHHs IIPAaBOBOTO CTAaTyCa MOAOAOTO YJIEHOTO
B PepepasbHOM 3aKkoHe OT 23 aBrycra 1996 1. Ne 127-03
«O Hayke U rOCyAQPCTBEHHOH HayYHO-TEXHUYECKOH I10-
AutHKe> [1], «Kak COBOKYIHOCTb IpaB, 06s3aHHOCTEN
¥ rapaHTuii ero pesreaboctu> (B.H. ®aabkos, micbmo
ot 20 dpespaas 2021 r. Ne MH-15/B®-374).

ITpesmpent Poccuiickoit Pepeparum mpesrosKeHHe
HoAAepIKaA pesoatorueil « CoraaceH>, KOTOpast B COOTBET-
crBum ¢ 11. 3 Ykasa I Ipesupenra Poccuiickoit Qepeparum ot
28 mapTa20111.N° 352 «O Mepax 110 COBepIIEHCTBOBAHHIO
OpTaHU3AIUK UCIIOAHEHHS TIOpYdeHHi U ykasanuit [Ipesu-
Aenra Poccniickoit Oepeparmr>»> 6bIAa 3aperrCTpUPOBAH
Aavmmucrparmeit IIpesmaenTta Poccniickoit Depeparmm
B KauecTBe yKasanws I Ipesupenta Poccuiickoit Oepeparmm
ot 23 ¢pespansa 2021 r. N¢ ITp-299. IlepBoHavaAbHbI CPOK
IIPEACTaBAEHHUS AOKAAAA — A0 23 mast 2021 r., kK HacTosIme-
My MOMEHTY OH IIPOAAEBAACS HECKOABKO Pa3.

Taxum 06pasom, ¢ MomeHTa, Korpa ITpesuaent Poc-
curickort Pepepanun AaA YKa3aHHe, IIPOIIAO 6oaee ABYX
AeT, I'0p HayKU M TEXHOAOTHH ITOCTENIEHHO NepeTek B Ae-
CATUAETHE HaYKH ¥ TEXHOAOTHH, HO HCIIOAHEHME 110 HeMY
BCe elmle IpoaoaxkaeTcs. [IbITAMBIN YHUTaTeAD, BEPOSTHO,
33AACTCS BOIIPOCOM: B UM CAOXKHOCTb UCITOAHEHHS I10-
PYdeHus, BeAb B AAMUHHCTPATUBHO-TIOAUTHIECKOM IIAQ-
He «3EAeHBIN CBeT> IOPUT Ha CAMOM BBICOKOM YpOBHe?
PasbepeM BOIIPOC MOJTAIIHO.

C TOYKH 3peHHS COIOAOTHHU KAK HAYKH MOAOAEKD
[PEACTaBASET COOOI  «COLMAABHO-AEMOrPadHIECKYIO
TPYIIITY, BbIA€ASIEMYIO Ha OCHOBE 00YCAOBAEHHBIX BO3PAC-
TOM OCOOEHHOCTEN COLMAABHOIO IIOAOXKEHUSI MOAOADBIX
AIOAEH, UX MecTa U QYHKIUHM B COIJMAABHOMN CTPYKType
obmecTBa, crenuUIECKIX UHTEPECOB U LIeHHOCTEN>
[2]. TTpu aTOM COLMOAOTMYECKHIT IOAXOA K OTpeAeAe-
HHIO BO3PACTHBIX PAMOK ITOHATHS, KaK IIPAaBUAO, yCTaHaB-
AuBaer Bepxuuit npeaea 30 aer 3, 4, S].
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OAHAKO M CaMM COITHIOAOTH COTAAQNIAIOTCS C TeM,
YTO BO3PACTHON KPUTEPUM He SABASIETCS YHHUBEpPCAAb-
HOI OCHOBOI AAS BBIAGACHUS MOAOAEXKHU KaK 0Co0Oit
COLIMAAbHOM I'PYIIIIBI M KIMEeT AOCTATOYHO YCAOBHBIM Xa-
pakTep: «TakK, CEeAbCKAsl MOAOA@XD, IO OlLleHKaM CIIeIH-
AAMCTOB, IMeeT BO3PacTHbIe TpaHullbl oT 12-14 a0 24—
26 aeT» [6]

B aToit cBA3M cnpaBepAMBO IIOCTaBHUTL BOIIPOC,
a C KaKOM 0COOEHHOCTBIO CTATYCA MOAOAOTO HCCAEAOBA-
TeASl CBSI3AHBI OCOOBIN PEXHUM IIPABOBOLO PEryAHpOBa-
HUSI, OTAGAbHbIE MepBhl IIOAAEPKKH AAS AAHHOM KaTero-
PHH U Ha KaKyIO 1]eAb HAIPaBAEHBI BCe 3TU ACHCTBHS CO
CTOPOHBI TOCYAQPCTBa?

O6mean3HaHan71 KPUTEpPHIl BO3PACTHBIX TPAHHI]
B OTHOLIEHUM IIOHATHS <«MOAOAOH ydeHblil» Tpelbyer
rAy6OKOro ocmbicAeHMs. KakuMu AOBOAAMH PYKOBOA-
CTBYIOTCSI aBTOPbI IOA3AKOHHbBIX aKTOB, B KOTOPbIX yCTa-
HABAMBAIOT Ty MAW HHYIO BO3PACTHYIO IIAQHKY B 35, 39
uau 40 aer?

CymecTByeT 3aCAyXXHBAIOIasi BHUMAaHHUS THIIOTE33,
9TO YCTAHOBAEHME OOILieil paMKU B 35 AeT M AOIIOAHU-
TeAbHOI paMKu B 40 AeT AAd AOKTOPOB HayK CBS3aHO
C <IIepHOAOM NPOPECCHOHAAPHON POTAIUH B...
aAbHOII rpymmes [4, c. 9]. ApyruMu cAOBaMH, B CBS3H

comu-

C TeM, UTO IePHOA ITOAYIEHHUS AOKTOPCKOH CTEIIeHH CBsI-
3aH C HeOOXOAMMOCTD IPOXOXKACHHUSI BCEX ITAIIOB aKaAe-
MMYECKOTO IyTH, «MOAOAOCTb> B CpeAe AOKTOPOB HayK
0060CHOBAHHO OIpeAeAUTH eproAoM ¢ 35 a0 40 aet. Ho
TOT'AQ MOXKHO IIPOAOAYKUTD MBICAD AQABITIE M IIPEAAOXKUTD
BBECTH KaTETOPHIO «MOAOABIX AaKaAEMUKOB>» B BO3pac-
Te A0 70 AET M <«MOAOABIX YACHOB-KOPPECIIOHAEHTOB>»
B Bo3pacTe A0 60 AeT, 6AAro MOCTEIeHHO CPeAHHIT BO3-
pacT B Poccuiickoi akapeMHU HayK IOCTEIIEHHO «MOAO-
Aeer> [7]. Ho 04eBHAHO, 9TO AQHHBII [IOAXOA, KPOME Ae-
KAQPHPOBAHHUS OTHOIIEHHUS PA3HHUIBI OAHOM BO3PACTHOM
TPYIIIbI K APYTOX BHYTPU TOM MAM MHOM KaTeTOPHH AU,
MHOTO QYHKIIMOHAABHOTO CMBICAA HE HeceT.

YAeAuM HEeKOTOpOe BHIMaHHe 9KCKYPCYy B HCTOPHIO
TEOpeTHYeCKMX M IIPaBOBBIX OCHOB TOCYAApCTBEHHOM
MOAOAEXKHOM TIOAUTHKHU B IIeAOM. 3AeCh TPYAHO He YIIO-
MSIHYTb paboTy, mpoBepeHHyo 11.M. MapuHCKHM, OAHUM
U3 BEAYLINX OTEeYeCTBEHHBIX HCCAEAOBATEAEH ITyOAMY-
HO-IIPAaBOBBIX ACIIEKTOB MOAOAEXKHON IPOOAEMATHKU
COBeTCKOro nepruoad. COBMECTHO ¢ KOAAGKTHBOM IIPaBO-
BEAOB, COLIHOAOTOB, PHAOCO(POB U APYTHX CIIEIIMAAUCTOB
B meproa 1986-1991 rr. .M. MabuscKuit paspaboraa
TeopeTHdecKHe U IPaBOBble OCHOBBI KOHIIENIHU TOCY-
aapcTBeHHOM MoaopexHoH nmoantuku CCCP, xoTopsie
aeran B ocHoBy 3akoHa CCCP «O6 obmux Havaaax
rocypapcTBeHHON MoaoaexHon moautukun CCCP> or
16 ampeast 1991 r. Ne 2114-1 [8]. Hecmotpst Ha TO 4TO
YKa3aHHBIH aKT YTPaTHA CUAY BMecTe ¢ pacrtapom CCCP
B Aexabpe 1991 r., ero BAMSHHE Ha OKOHYATeAbHOE

odopMAeHHE TOCYAAPCTBEHHOM MOAOAEKHOMN MIOAMTUKI
B CAMOCTOSITEABHYIO OTPAaCAb ITyOAUIHO-IIPABOBOIO pe-
ryauposanus B Poccun u crpanax CHI' TpyaHo mepeo-
LIeHUTb.

B cospemennoit Poccum, HecMOTps Ha THJaTeAb-
HYIO TeOPeTUIeCKYIO U IPABOBYIO IIPOPAOOTKY BOIIPOCa,
HOPMAaTHBHBIM IIPABOBOM aKT IO TEME TOCYAAPCTBEHHON
MOAOAEXHOMN MOAUTHKH ITPAKTHIECKU TPU ACCATHACTHS
JKAAA CBOETO 4Yaca, He HAaXOAS IOAAEPXKKU B AUIlE TAAB
rocypapcrsa. Tak, B 1999 r. b.H. Eapniun Haar0XMA BEeTO
Ha 3aKOHONpPOeKT «O6 OCHOBax roCyAapCTBEHHOM Mo-
AopexHOM nmoautuku B Poccurickoit Qeaepanuu>. Ye-
pe3 10 aet, B 2009 1., He YCMOTpeA LieAeCOOOPaZHOCTH
B moAOOHOM 3axoHe u A.A. MepBepeB: «Ha6op mpuxnu-
0B, KOTOPBIME OyAET PYKOBOACTBOBATbCSI FOCYAAPCTBO
B 9TO¥1 cdepe, HAM He Hy>KeH Ha 3aKOHOAATEAbHOM YPOB-
He — y Hac eCTb CTPaTerus. DTO APYroi AOKyMeHT> [9].

B wTore CIIyCTs elje OAHO AECSTHAETHE, B AeKabpe
2020 r., 6514 mpursT Qepeparbuslil 3aK0H «O MOAOAEK-
Hoit moanTtuke B Poccuiickort Oepepanum> or 30 aeka-
opst 2020 Ne 489-D3, 3aHMABIIMIT MECTO CBOErO COBET-
CKOT'O MpeAIIeCTBEHHIKA, KOTOPBIM OBIAO YCTAHOBAEHO,
9TO <MOAOAEXKD, MOAOABIE TPAKAAHE — COITMAABHO-AE-
Morpaduieckas IpyIIa AL} B Bo3pacTe oT 14 a0 35 aer
BKAIOUHMTEABHO, HMMEIOIIUX TpakAaHCTBO Poccurickoit
Qepepanun>. [Ipu aToM B 4. 3 cT. 6 yIOMHHAETCS, YTO
IpU OTIPEACACHUH Mep IOAAEPIKKU OTAEAbHBIM KaTero-
PHSIM MOAOABIX IPAKAQH MOXKET OBITh YCTAHOBACH MHOM
MaKCHMAABHBIH BO3PACT, HO He MeHee 35 AeT.

CrouT YHOMSHYTb, 9TO IIEPHOA IIyOAMYHO-IIPaBO-
BBIX AUCKYCCUH Ha TEMY T'OCYAQPCTBEHHOM MOAOAEXKHON
TIOAUTHKH B TPH ACCSTKA ACT MEXAY ABYMS «MOAOAEXK-
HBIMH> 3aKOHAMU Ha PeTHOHAABHOM YPOBHE O3HAMEHO-
BAACSI AOBOABHO aKTHUBHBIM 3aKOHOTBOPYECTBOM [10, 11,
12, 13]. Kax cipaBeaanso ormetna B.B. Eropos: «Cao-
JKHAACh CBOEOOPa3HAsI, HEAOTUYHAS [IPABOBAS CUTYALIHS,
KOTAQ CyOBEKTHI peAepALIHI OIIEPEAFIAH B 3aKOHOAATEAD-
CcTBe dpeAepaAbHbIil ieHTp>» [ 14].

B 4actu BToporo cocraBHOro aseMeHTa paccMaTpH-
BAeMOI0 IMOHSTUS AIOOOIIBITHO OTMETHUTH, YTO <«AeKCe-
Ma “y4eHbIil” MOXET BBICTYIIATh KaK CYILeCTBUTEABHBIM,
Tak u mpuAarateAbHsIM>» | 15]. B Poccuiickoit nmnepun
MOHSITHE <«Y4eHbIH» IIOSBUAOCH BO BTOPOM IIOAOBHHE
XIX B. [16]. B 1862 I. B COOTBETCTBHH C BBICOYAIiIIe
YTBEPXXACHHBIM MHeHHeM I['ocypapcTBeHHOro coBeTa
K y4eHBIM BO3MOXKHO OBIAO OTHECTH: AHII0, 0bAaAaIOIITee
Y4eHOH CTeIIeHbIO AOKTOPA, MarucTpa HAM KaHAMAATA,
AHDO AEFICTBUTEABHOIO CTYAEHTAa YHHBepcurera Poc-
CHIMCKON MMIIEPHM; AMIIO, OKOHYHMBIIEE KYpC B IIEAArO-
TUYeCKOM HHCTUTYTE; AUILIO, IIPUOOpeTIIee U3BECTHOCTD
cBonmu Tpypaam [ 17]. H-H. 3unyHHuKOBA CripaBeAAMBO
OTMETHAQ, YTO IIPAaBOBOM CTATyC y4eHbIX B Poccuiickoi
MMIIEpUM HapsAy C HMCCAEAOBaTeAbcKOil (Tpermoaasa-
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TeAbCKO#1) KOMITOHEHTO CKAQABIBAACS U M3 OTHOIIEHHUS
K FOCYAQpeBOii cAyk6e (BKAIOUEHHE B CHCTEMY KAACCHDIX
aunoB) [17, c. 36]. OTA€APHOTO yIOMMHAHMS UMEHHO
«MOAOABIX yYEHBIX> B 9TOT IIEPUOA HANTHU He YAAAOCD.

B CCCP mnepsrie AOCTymIHBIE B TPAaBOBBIX CHCTEMAX
YIIOMUHAHUS «MOAOADBIX YYEHBIX>» AaTuUpyroTcsa 1929 r.
B IlocranoBaennnm CoBeTa HApOAHBIX KOMHCCApOB
(CHK CCCP) or 31 pexabps 1929 r. «O crunenausx
npu KoMurere 110 XMMH3AIIMH HAPOAHOTO X03sicTBa Co-
1032 CCP AAST MOAOABIX YUEHBIX-XUMHUKOB>, B KOTOPOM,
KaK CAeAyeT M3 HAMMEHOBAaHHUS, MM YCTaHABAMBAAACH
orpesbHas cruneHpams [18]. Takke caoBocoueTaHue
«MOAOAbIE yYeHBbIe» BCTpeYaercss B YcraBe AKapeMHM
Hayk CCCP: «AKkapeMHsI HayK BeAeT CHCTeMAaTHIECKYIO
PaboTy MO MOBBINIEHHMIO KBAANDHKAIIMHI HAYIHBIX KAAPOB
Corosa CCP myTeM opraHusaIfiy COOTBETCTBYIONIUX ITH-
KAOB AGKIJHI M AOKAAAOB H IPEAOCTABACHHS MOAOABIM
YUeHBIM MECT B CBOMX YUPEXKACHHIX AAS IIPAKTHYECKHX
3aHSATHI1 M yCOBEPIIEHCTBOBAHMSA 3HaHmiT» [ 19].

Bumecre ¢ Tem yxe B 1962 ropy B ITocTanoBAeHUM
K KIICC BcrpeyaeTcss HOHATHE «MOAOABIE HaydHbBIE
PAbOTHUKU>»: <« ...[PH3HATh HEOOXOAMMBIM COCPEAOTO-
9UTh OCHOBHOE BHUMAHME MOA00bIX HAYHHOIX pabOmHU-
K06 ¥ ACTIUPAHTOB HA BbITOAHEHUH HAYYHBIX HCCAEAOBA-
Huit> [20], a Takke B MHBIX aKTax TOro Tepuopa [21].

B paapneirimem B ITocranoBaennn Cosera MuuHu-
crpos CCCP ot 4 mast 1971 1. N° 257 «O6 yupexpeHuu
MeAaAell C IIPEMUSIMU AASL CTYAEHTOB BBICUINX y4eOHbIX
3aBeAEHHIT 1 MOAOABIX YIEHBIX 3a Ay4llIe HaydHbIe pabo-
ThI>» CHOBA BEPHYAHUCH K IIPeAbIAyIeMy HmoHsTHIO. Iep-
BbIM a63aneMm I paspesa TToAOKeHNSI O COBETAX MOAOABIX
y4eHbIX (CIIeMAANCTOB) HAYYHO-MCCAEAOBATEABCKHX,
KOHCTPYKTOPCKHUX, HPOEKTHO-KOHCTPYKTOPCKHMX U TeX-
HOAOTHYECKUX OPraHM3aLil, HAayYHbIX HOAPA3ACACHHUI
By30B, YyTBepskpeHHoro Ilocranosaenmem I'ocyaap-
creennoro komurera CCCP no nayke u texauke (TKHT
CCCP), Munsysza CCCP, IIK BAKCM or 16.04.1973
Ne 118-323a-66/2, 6p1A0 yCTaHOBAEHO, 4TO paboTa co-
BETOB MOAOADBIX YYEHBIX BEACTCS CPEAM YUSHBIX HAU AM-
IIAOMHPOBAHHBIX CIIIJHAAHCTOB B BO3pacTe A0 33 aeT
[22]. Bmecre c Tem crycrs HekoTopoe Bpems B 1. 1 ITo-
AOXKEHHS O COBETaX MOAOABIX YYEHBIX U CIIELIMAAKCTOB,
yreepsxpeHHOr0 IlocTanosaenmem Cekperapmara LK
BAKCM, I'KHT CCCP, Ilpesuanyma AH CCCP, I'oco-
6pasosarust CCCP or 21 mronst 1988 r. N¢ 45/13a-195-
114-158, 6b1A0 yKa3aHO, YTO COBETHI MOAOABIX YIEHBIX
U CIIEI[AANCTOB OPraHU3YIOT COAEPYKATEABHYIO pabo-
Ty, KOOPAMHHPYIOT AESITEABHOCTb C MOAOABIMH Y4YEHbI-
MH ¥ CIEeIHAAMCTaMHM, MMEIOIIMMH BbICIIee U CpepHee
crenmaapHOe 06pasoBaHue, B Bospacte A0 35 aer [23].

ITo cBOEMy KOHCTHUTYIIMOHHO-IIPABOBOMY CMBICAY
IIPaBOBOM CTAaTyC MOAOAOTO MCCACAOBAaTeAS SBASETCA
JaCTHBIM IIPOSIBAGHHEM IIpaB YeAOBeKa. B cooTsercrBum
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co c1. 44 Koncrurynuu Poccuiickoit Peaepanun «xa-
JKAOMY TapaHTHPYeTCsI CBOOOAA AUTEPATYyPHOIO, XyAO-
JKEeCTBEHHOT'0, HAyYHOI0, TEXHUYECKOTO U APYTHX BUAOB
TBOPYECTBA, IPEIIOAABAHIS»>. TakuM 00pa3oM, HaydHast
A@SATEABHOCTD SBASIETCS YACTHOM Pa3HOBUAHOCTBIO TBOP-
gecTBa. Takke B cooTBeTcTBUH CO CT. 71 OcHOBHOTO
3aKOHA YCTaHOBAGHHE OCHOB (eAepasbHOM IIOAMTHKU
U peAepaABHBIX IPOIPAMM B 06AACTH TOCYAAPCTBEHHOTO
HAyYHO-TEXHOAOTHMYeCKoro pasBuTusa Poccuiickoit Pe-
AepaIiu HaXOAUTCS B MCKAIOUMTEAbHOM BepeHuH Poc-
cuiickoit Pepepariun. IToaHOMOUNS MO ObecIeueHH IO
npoBepeHus B Poccuiickoit Qepepaniuu eAMHON COLM-
AAPHO OPHMEHTHPOBAHHON T'OCYAAPCTBEHHON IOAUTHKH
B obAacTm HayKH B COOTBETCTBHH C IIOAIL. <B>, «B.1>»
m. 1 cr. 114 Koncrurymuu Poccuiickoit Pepeparuu 3a-
kpenaens! 3a [IpaBureancTBoMm Poccuiickoit Oepepanyn,
B TOM 4HCAe 0becIiedeHre TOCYAAPCTBEHHOM ITOAAEPIKKI
HayYHO-TeXHOAOTHYeckoro passurus Poccuiickoit Oepe-
panum, COXpaHeHHe W Pa3BUTHE ee HayJIHOTO ITOTEeHIHa-
Aa. IToAHOMOUHA B yCTaHOBAEHHOM cdepe AeSATeABHOCTH
B crpykrype IlpaBureancrBa Poccuiickont Pepeparuu
ocymectBaser Muno6pHayku Poccun [24].

OcTaHOBIMCS TOAPOOHEee Ha MOHSATHH IPABOBOTO CTa-
TyCa MOAOAOTO y4eHoTo. [Toa IIpaBoBBIM CTaTyCOM B IIeAOM
C.C. AaekceeB moHHMAeT «(aKTHYECKOE COCTOSIHIE BO
B3AMMOOTHOIIEHHSX C 06IIECTBOM U FOCYAQPCTBOM> [25].
ITpu aToM mpu paccMOTpeHHH MOHATHS MPABOBOIO CTaTy-
Ca MOAOAOTO Y4EHOTO HeOOXOAMMO OTOBOPHTBCS, YTO OH
SIBASIETCS 4acTIO GOAee OOIIero MOHSATHS — IIPABOBOTO
CTaTyca y4eHOro, a TOT, B CBOIO OU9ePeAb, elrie boaee obIero
TIOHATHUS — MPABOBOTO CTATyCa AMIHOCTH.

l'oBopss 0 mocaepHeM, OTMedy, 4TO B HaCTOsIjee
BpeMs B HayKe CAOXKUAOCH HECKOABKO MOAXOAOB K OIIpe-
AGAGHHIO ITPAaBOBOTO CTaTyca AMYHOCTH. IlepBbiit us
HHX — Y3KUH IOAXOA — pacCcMaTpHBaeT IIPaBOBOM CTa-
TyC AMMHOCTHU KaK COBOKYIIHOCTD IIPaB U O0sI3aHHOCTET],
[26]. Aauubrit
IOAXOA HamleA cBoe orpakeHue B QPepepasbHOM 3aKo-
He oT 23 asrycra 1996 r. N¢ 127-®3 «O nayke u rocy-
AAPCTBEHHOM Hay4HO-TeXHUYECKOM MOAUTHKE> B YaCTU
IIPaBOBOTO CTaTyca Hay4HOro pabornuxa [27]. Bropoit
HOAX0A — 0OAee PaCIHIMPUTEABHBIN — K YIOMSIHYTHIM

YCTAaHOBACHHBIX 3aKOHOAATE€ABCTBOM

9AEMEHTaM IIPHKAAABIBAET AOTIOAHUTEABHBIE dAEMEHTHI
IPABOBOTO CTATyCa: MPABOCIOCOOHOCTD, TAPAHTUH, 3a-
KOHHble HHTepechl 1 npodee [28]. AaHHBIA MOAXOA Ha-
mea cBoe oTpakeHre B PepepaspHoM 3akoHe «O6 06-
pasosanuu B Poccuiickoit Pepepanum>»> 0T 29 Aexabps
2012 r. N 273-®3 B yacTH MpaBOBOTO CTaTyca IIeAATO-
rugeckux paboTHukos [29]. HekoTopsie aBTopb! pacmu-
PHUTEABHOE TOAKOBAHHE IIPABOBOTO CTAaTyCa OTOXAECT-
BASIIOT C [IOHATHEM [IPaBOBOTo noAoenus [30].

ITo MHeHUMIO aBTOPA 9TOM CTATbH, AAS OIPEACACHH
IPABOBOTO CTATYCa MOAOAOTO YIeHOTO HEOOXOAUMO HC-
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[IOAB30BATh UMEHHO PACIIMPUTEABHBIN [TOAXOA B CBSI3H
C T€M, YTO B MHOTOYHMCACHHBIX ITOA3AKOHHBIX aKTaX IIO
TeMe MOXXHO BBIACAMTD 3aKOHOMEPHOCTH, IIO3BOASIO-
e ONPEACANTb IAEMEHTHI IIPABOBOIO CTATyCa IIOMH-
MO IpaB U O0sI3aHHOCTEH, IPOAUTD CBET Ha CTPYKTYPY
U COCTOSIHHE IIPaBOBOro peryauposaHus. Kpome rToro,
B YIIOMSIHYTOM BbIIIE ITHCbME MI/IHI/ICTPa HayKH K BbIC-
mero obpasoBanust Poccuiickoit Gepepanyu B.H. Qans-
xoBa oT 20 ¢espasst 2021 r. N0 MH-15/B®-374, xoro-
poe moppepxxaa mpesupeHT Poccmiickort Pepeparnum,
IpeAAAraeTcsl 3aKpeluTh MOHATHE IIPABOBOIO CTATyCa
MOAOAOTO YYEHOTO HMMEHHO <KAaK COB0KYNHOCMb Npas,
06s3anHoCcmeli U 2apanmuii e2o 0esmeAbHOCIU>, ITO CBH-
AETEABCTBYeT O TOM, UTO PYKOBOAHTEAb IMPOQPUABHOTO
¢$eAepasbHOTO OpraHa HCIIOAHHTEABHON BAACTH TaloKe
pasAeAseT paclIUPUTEAbHBIH TOAXOA,

CaM mpaBoBOII CTATyC B TEOPUH IIPaBa IOAPA3ACAS-
eTCst Ha OOV, CIIE[JMaAbHBIA M HHAUBHAYaAbHBIH [31].
Coraacumcst ¢ TOYKOH 3peHHs, COTAACHO KOTOPOH C IIO-
HATHEM <«yYeHbII>» BBUAY HAAMYMSA KpOMe 6a30BbIX IpaB
¥ 00S3aHHOCTE}! AOTIOAHUTEABHDIX IAEMEHTOB (HarprMep,
TIPUBHAETUI B BUAE TPAHTOB) ACCOLMMMPYETCs! CIIELUaAb-
HBIH IIPaBOBO CTaTyC, KOMIOHEHTAMHI KOTOPOTO SBASIOTCS
IIpaBa, OOSI3aHHOCTH, 3aKOHHbIE HHTEPEChI, OTPAHIIEHIL,
3aIpeTsl, OTBETCTBEHHOCTb U IIPABOBbIE IIPEUMYILECTBA
[1S, c. 25]. Apyrum npuMepoM CrelMasbHOTO IPABOBOIO
craryca (6e3 nposedenus unblx napaitereii) MOTYT CAY)KUTD
JKeHIIMHBI-0CyKAeHHble [32]. ['ocypapcTBo obecnedrsaer
CIIeLIaABHBIH [IPABOBOM CTAaTYC MOAOABIX YYEHBIX IyTeM
IPEAOCTABACHUS MM COLIAABHBIX U IIPABOBBIX IIPEUMY-
IECTB, CO3AQHIST PEXXHMA OAATOIPISITCTBOBAHNS IIPH 3aHS-
THH HCCAEAOBATEABCKOM ACSTEABHOCTDIO.

T'oBopst 0 mpaBax M OOS3AHHOCTSIX MOAOABIX yde-
HBIX, HABEPHOE, CIPABEAAMBO OyAeT MpPH3HATb, YTO
MeXAY TIPAaBOBbIM CTAaTyCOM AMYHOCTH B LIEAOM M IIpa-
BOBBIM CTaTyCOM Y4eHbIX (TO ecTh HayYHbIX PAGOTHUKOB
B MIOHMMAHHH 3aKOHA O HayKe) HEOOXOAMMO BBIAGAHTD
AOTIOAHHTEABHOE 3BEHO — HAa30BEeM er0 YCAOBHO <«U(-
cAedosameAu>. DTO AHIIA, KOTOPbIE, PEAAU3Ys] CBOM KOH-
CTHUTYIIMOHHO-IIPABOBbIe TAPAHTHH Ha CBOOOAY TBOpUe-
CTBA, 3aHUMAIOTCSI HAYKO, HO He 0053aTEABHO SIBASIIOTCSI
[IPH 9TOM HAy4HBIMH PAabOTHHKaMH. JTO 6Goaee obmas
KaTeropusi, BHyTPU KOTOPOI MOYKHO BBIAGAUTD HAYYHBIX
PabOTHHKOB, IpaBa U 0Os3aHHOCTU KOTOPBIX 3aKperAe-
HbI 3aKOHOM O HayKe.

Takum 06pas3oM, Tak HasblBaeMasi MATPeIIKa ITOHS-
THIT OT O0II[ero K CIIeI[IIaAbHOMY OYAET BBITASIAETD CACAY-
IOLMM 00Pa3oM: Npasosoti CMamyc AUMHOCHU — npasoti
cmamyc uccaedosames — npasosoil Cramyc yuenozo —
npasosoti cmamyc mor000zo yuerozo. Ilpu aToM pexum
0AArOIPHATCTBOBAHHUS CO CTOPOHBI FOCYAAPCTBA YBEAH-
YUBAETCS C HAPACTAHHEM CIIeIMAAM3AIMH B YKA3aHHBIX
KATETOPHSIX, YTO BIIOAHE OODBSICHUMO.

Cpean o61ieit MacChl IPAKAQH HCCACAOBATEAN SIBASI-
IOTCSI TPYIIION AMII, 3aHMMAIOIIHUXCS COITHAABHO IOA€3-
HBIM TPYAOM, NOTEHLUAABHO IPEACTABASIONMM HHTe-
pec co cropoHns! rocypapcrsa. Ilpu aTom, HecMoTps Ha
KOHCTUTYLJHOHHO-TIPAaBOBbIe T'APAHTHH, HCCAEAOBATEAU
0e3 «IIPOIMCKU>» B HAYYHBIX MAH 0OPa30BATEABHBIX Op-
FaHH3ALISIX HE3aCAY)KEHHO 00A€AeHBI BHUMAHIEM B da-
CTH Mep TIOAAEP>KKH U MHBIX TAPaHTHH. XOTs IIPHMephI
HCCAEAOBATEACH-AIOOUTEAET, KOTOPBIE CAEAAAHM BKAAA
B HAyKy, He OYAY4H IPOPeCCHOHAADHBIMY YIEHBIMH, U3-
BEeCTHBI U He @AMHUYHBI: PYCCKUI M COBETCKHI BHOAOH-
YEANCT, a [0 COBMECTHUTEABCTBY ACTPOHOM-AIOOHTEAD
Anppent bopucsak, B 1901 r. oTkpbIBIIUI B CO3BE3AUM
ITepces nepsyro Hosyto 3sesay XX B. [33]; Mappxopu
Paiic, oomMoxo3s¥iKa u3 aMmepuKaHckoro mrara Paopuaa,
M3BECTHAasl CBOMMM OTKPBITHSAMHU YeThIpeX paHee HeH3-
BECTHBIX KAACCOB ISITHYTOABHBIX MO3auK B 1976-1977 rr.
[34]; Aeonup CuKOpPYK, COBETCKHI M POCCHIICKUI pe-
xuccep, B 1973 r. opranusosasmuit Kay6 arobureaeit
TeAeckonocrpoenus umenu A.A. MakcyTosa u cTaBumit
HMHUIIMATOPOM HayaAa MPOMBIIIAEHHOTO IPOM3BOACTBA
teaeckorioB TAA na Hosocubupckom npubopocrpou-
TeAbHOM 3aBOAe [35] u MHOTHE ApyTHE.

OrpeAbHOE BHHMMaHHE CO CTOPOHBI PYKOBOACTBA
CTpaHbI B OTHOIIEHHH T'PAKAAH, HE SBASIOIIUXCS IIPO-
$eccCHOHAABHBIMH HCCAGAOBATEASMH, HO YBACYEHHbIX
HAyKOM, MOXXHO 3aQUKCHPOBATb B PA3BUTUH «HAYYHO-
ro BOAOHTEPCTBa» (SIBAGHWS, M3BECTHOIO TakXkKe Kak
«TPaKAAHCKAsl HayKa», AU <«citizen science»). Tax,
B 2022 1. Ilpesupent Poccuiickoit Pepepanuu mopy-
gna IIpaBureanctBy Poccmiickort Pepepanum coBMecT-
HO ¢ KoOpAMHAIIMOHHBIM COBETOM IO A€AAM MOAOAE-
KU B HAy4HOH U obpaszoBaTeAbHOM cdhepax Cosera mpu
Ipesupente Poccuiickoit Pepepanuu mo Hayke U obpa-
30BaHMI0, Accolialiieil BOAOHTepCKUX IjeHTpoB u O6-
IEPOCCHICKOM OOIeCTBEHHO-TOCYAQPCTBEHHOM  IIPO-
CBETUTEAbCKON opranusanueit «Poccuiickoe o61ecTBo
“3Hanue”> YTBEPAUTD U PEAAM30BATh KOMIIAEKC Mep,
HAITPaBACHHDIX HAa COAEHMCTBHE Pa3BUTHIO HAYYHOTO BO-
AOHTEpCTBa, B TOM YHCAe Ha ITPUBACUEHME AeTed U Mo-
AOAEXKH K YIACTHIO B COOpe M aHAAM3e HAYIHDIX AAHHBIX
[36]. Taxke Hay4HOe BOAOHTEPCTBO CTAAO OAHOIl U3
nHnnuatus ITaana nposepenus B Poccuiickoit Qeaepa-
1iu AeCATUACTHS HAYKH M TeXHOAOTHH, YTBEPKACHHOTO
pacnopsbxkenuem IlpaBureabcrBa Poccuiickoit Qepe-
pamu or 25 moas 2022 r. N 2036-p. B coorsercrBum
¢ . 3 aroro maana k 2025 r. B Poccuiickoit Qepeparuu
KOAMYECTBO HAayYHO-HUCCACAOBATEABCKHX IIPOEKTOB, pea-
AM3YeMBIX C IPUBACUEHNEM BOAOHTEPOB, YBEAUIHUTCS AO
120, a o61wmee KOAUYECTBO HAYYHbIX BOAOHTEPOB AOCTHT-
mer ormeTku 120 Thic. veaosek [37].

Bmecre ¢ TeM ykasaHHbIe IpHMepbl BHUMAHHA K MO-
AOABIM YYEHBIM-BOAOHTEpPAM BpSA A MOXHO CUHUTATDh
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aocrarounsivi. CaM 1o cebe $peHOMEH HAyIHOTO BO-
AOHTEpCTBA, IT0O MHEHHIO aBTOPA, HAIPaBAEH, C OAHOM
CTOpPOHBI, Ha PAHHIOI INPOPOPHUEHTAIUI0 MOAOAESKH
U BOBAGUEHHE B HAayKy, @ C APYTOil — Ha OCYL]eCTBACHHE
IIOMOIJH ITPO(eCCHOHAABHBIM YYEHBIM B IIPOBEASHHUH HC-
CAeAOBAHHIL. A KATErOPHs yIEHBIX-AIOOUTeAEH, OCYIIeCT-
BASIFOIIUX CBOU ITPOEKTHI B PAMKAX AAHHOW MHHUIJHATHBEI,
CyOBEKTHOCTH He pHobpeTaerT.

Kax yxaspiBator A.A. Bacuarves u 10.B. IlevaTHOBa,
IOHATHE <«y4YeHbI» HOCUT AOKTPUHAABHBIN XapakTep.
OHH cCBIAAIOTCSI B 000CHOBaHIE CBOMX AOBOAOB Ha MO-
aeapsbIil 3akoH CHI' «O craTyce yueHOro u HaygyHOroO
paborHuka» [38]. Orosoprocn, 4T0 aBTOpP AQHHOII CTa-
TBU C YIETOM IIPEAAOKEHHOH paHee METOAOAOTHHU pac-
CMaTpHBaeT MOHATUS «YYeHBbIH» U «HAYIHBIA PaboT-
HMK>» KaK ToxxaecrBeHHble. [IpaBoBoii cTaTyc, a paBHO
C HUM TIpaBa U O0S3aHHOCTH y4eHbIX (Hay4HBIX paboT-
HHKOB) 3aKpernaseT npexae Bcero OeaepasbHblit 3aK0H
or 23 asrycra 1996 r. N¢ 127-03 «O Hayke u rocyaap-
CTBEHHOM HAy4YHO-TEXHMYECKON MOAUTHKe>. B Hem 3a-
KOHOAATEABHO BBIAGASIETCSI OOljee IIOHSTHE CyOBeKTOB
HayYHO! 1 (MAM) HAyYHO-TEXHHYECKON AESTEAbHOCTH,
U chepa peryAMpOBAaHMS YKa3aHHOIO 3aKOHA CBS3BIBA-
eTCsl C OTHOIIEHMSIMH MEXAY YKa3aHHBIMHU CyObeKTaMH,
OpraHaMH T'OCYAAPCTBEHHOH BAACTH, MOTPeOUTeAIMHU
Hay4HO! U (MAM) Hay4HO-TeXHMYECKOM mpoaykiuu (pa-
6OT 1 yCAYT), B TOM YHCA€ IO IIPEAOCTABACHHUIO TOCYAAp-
CTBEHHOM IIOAAEPKKM HHHOBAITMOHHOM AeATeAbHOCTH.

I'aaBa II 3axkona nmenyercst «CyObeKTsl HayqHOM
1(MAM) HAyYHO-TEXHMYECKON AEATEABHOCTH». B cOOT-
BeTCTBUU C 4. 1 CT. 3 yKazaHHAasI AeSITEAbHOCTD OCYIeCT-
BASIETCSI GM3UIECKUMHU U FOPHAMYECKUMH AWIJAMH, €CAH
IIOAOOHOE TIPEAYCMOTPEHO YUPEAUTEABHBIMH AOKYMEH-
Tamu. B 4. 2 yKkasaHHOM CTaTbH 3aKperAeHbI TAPAHTHUH,
mpaBa M CBOGOABI Cy6beKToB HayuHOM H(MAM) Hayd-
HO-TeXHUYEeCKOH AeSTeABHOCTH: CBOOOAQ TBOPUECTBA,
BKAIOYAsI IIPABO BbIOOpA HAIIPABAEHWIT K METOAOB IIPO-
BEACHHS HAYIHbIX HCCACAOBAHHI U 9KCITePUMEHTAAbHbIX
PaspaboToK; 3amUTa OT HEAOOPOCOBECTHOM KOHKYpEH-
LjMH; IIPaBO Ha 06OCHOBAHHbII PUCK B HAY4HO! U (MAK)
HAY4HO-TeXHUYEeCKOH AESTeABHOCTH; CBOOOAQ AOCTYIIA
K HAYYHOH M HAYYHO-TeXHUYecKoit mHpopmarmu (3a
HCKAIOYEHHEM CAy4YaeB, NPeAYCMOTPEHHBIX 3aKOHOAA-
TeabcTBOM Poccmiickoit Pepepaniuy B OTHOIEHUH TOCY-
AAPCTBEHHOI, CAy’e6HOM MAM KOMMepYecKOl TaiHbl);
rapaHTUA IIOATOTOBKU KaAPOB AAS HAYYHBIX OPTaHM3a-
I1# 1 pUHAHCHPOBAHMUSA IIPOEKTOB, BHIIOAHSAEMBIX 110 IO-
CYAQpCTBEeHHBIM 3aKa3aM (TIocAeAHee GOAbIIe OTHOCUTCS
K opuAMdeckuM AutaM). O60CHOBAHHO TIPEATIOAOXKHTD,
9TO, 32 HCKAIOUEHHEM ITOCACAHHX ABYX IIYHKTOB, OCTaAb-
HbIe SABASIOTCS d9AEMEHTAMHU IIPAaBOBOTO CTAaTyca QpU3Mde-
CKOTO AMI}a KaK Cy6beKTa HayqHO! M(HMAM) HayIHO-Tex-
HHMYEeCKOM AeATEABHOCTH.

MHPOPMALUMA. TOCYOAPCTBO. NMPABA HEJTOBEKA

Aasee 3aKOHOAATE€Ab KOHKPETU3UPYeT IIOHSATHE
YIOMSIHYTOrO (U3MYECKOTO AMIA KaK CyObeKra Ha-
yaHOH H(MAM) HAyYHO-TEXHHYECKON AEATEABHOCTH.
B coorsercrBuE cO CT. 4 «HayyHbIM paboTHHKOM (HC-
CAeAOBaTEAEM) SBASETCS TPAKAAHUH, 06AAAAIOLIHiL
HEOOXOAMMOM KBaAMQHKALHeNd M HPOPeCCHOHAABHO
3aHMMAIOIIMICA HAyYHOU U (uam) Hay4YHO-TEXHHIECKOMN
AeSITeABHOCTBIO». OTMeuy, YTO B KOHTEKCTe PAaCcCMATpH-
BaeMoil pa6oTsl (BBHAY IPEAAOXKEHHON BbIIIE METOAO-
AOTHH) OTOXAECTBAGHHE HaydHbIX PabOTHUKOB M HC-
caepoBaTeAeil B 3aKOHE aBTOP CYMTAeT METOAUYECKH He
BIIOAHE 11€AeCOOOPa3HBIM.

B cooTBeTcTBHH C YKa3aHHOM CTaThel 3aKOHA O Ha-
yKe ydeHble UMEIOT IIPABO: Ha HAYYHYI0 HOMEHKAATYypy
(2-1a63.11. 1 cT. 4); Ha CONCKAHME YIEHOM CTeNeHH U ITy-
6amanyto samuty (1. 2 cT. 4); Ha NPUCBOEHHE YYeHDIX
3BaHuil (TaM Ke); Ha IOATBEPIKAAIOIUIT AOKyMeHT (AU-
TIAOM, aTTeCTAT), a TAKXKE HA ero [epeBOA Ha HHOCTPaH-
Hbiil 361K (Tam ke). TakKe BBIAGASIIOTCSL KaTETOpUM
«CIeLJUAANCT HAYYHOH OpraHM3anuu (MHXeHepHO-Tex-
HUYeCKUil PabOTHHK)>» U «PabOTHUK cPepbl HAYIHOTO
00CAYXKHBaHUS>, KOTOPbIe 3aKOHOAATEAb, OYEBHAHO,
OTHOCHT K UBHUECKUM AHI}AM — CyOBeKTaM HaydHOI
u(MAM) HAy4HO-TEXHMYECKOH AeATeAbHOCTH. Bce oHm
TaK>Ke IO CMBICAY WX ONMCAHMs CBA3aHBI TPYAOBBIMH OT-
HOINEHMAMH C HAyYHOH MAW IPHPABHEHHOM K Hel Opra-
Huzanueit. Kpome Toro, B cT. 6 mepedncaeHsI HHbIE IIpa-
Ba HAYYHBIX PAOOTHUKOB: [IPABO HA IIPU3HAHHIE ABTOPOM
HayYHBIX PE3YAbTaTOB M IOAATY 3asBOK Ha PE3yAbTAT UH-
TeAeKTyaabHOI pesTeabrocTd (PUA); mpaBo Ha moay-
YEeHHE AOXOAOB OT PEAAM3AIUH YKA3AHHBIX PE3YABTATOB;
[IPaBO Ha OOBEKTHBHYIO OLIEHKY AESTEABHOCTH M IIOAY-
YeHHE COOTBETCTBYIOMMX BO3HATPAXXACHMH; MPAaBO Ha
OCYIIECTBAEHHE TPEATIPUHMMATEABCKON AEATEAbHOCTH
B 00AACTH HAYKH U TEXHHKI; IPABO HA MOAATY 3asIBOK Ha
y4acThe B HAy4YHBIX MEPOIPHATHUSAX; IIPABO Ha y4acTHe
B KOHKypCaX Ha (MHAHCHPOBAHME HAYYHBIX MCCAEAOBA-
HUH; IPaBO Ha MOAAQYY 3asBOK Ha yIaCTHE B MEXXAYHAPOA-
HOM HayYHOM M HayYHO-TEXHHYECKOM COTPYAHHMYECTBE;
IPaBO HAa AOCTYI K HMHPOpPMAlUM O HAYYHBIX U Hay4-
HO-TEXHMYeCKHX pe3yAbTaTax (3a MCKAIOYEHHMEM CAyYa-
€B, IPEAYCMOTPEHHBIX 3aKOHOAATEABCTBOM Poccuitckoi
Qepepanuy B OTHOIIEHHH TOCYAQPCTBEHHOMH, CAyXKeO-
HOH MAU KOMMEepY€eCKON TaﬁHm) ; IPaBoO Ha ny6AI/IKaumo
B OTKPBITOM IeYaTH HAayYHbIX U (MAM) HayHO-TeXHHYe-
CKMX P€3yAbTaTOB; IPAaBO Ha MOTUBMPOBAHHBIN OTKa3 OT
y4acTUsl B HAyYHBIX MCCAEAOBAHMSAX, OKa3bIBAIOIIUX He-
FaTHBHOE BO3AEHCTBIE Ha YeAOBeKa, OOIIeCTBO U OKPY-
JKAIOIIYIO CPeAY; IPaBO Ha AOTIOAHMTEAbHOE Ipodeccu-
OHaAbHOe obpasoBanue. Takke B I 8 cT. 4 3aKpenAeHO
IPaBO HAYYHBIX PAOOTHUKOB Ha 3aKAIOUEHHE AOTOBOPOB
O COBMECTHOi Hay4HOit M (MAM) HAayYHO-TEXHHYECKOM
AESITeABHOCTH, a B I. 9 CT. 4 — IIpaBo HAyYHBIX PabOT-
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HUKOB Ha CO3AQHHE HAa AOOPOBOABHOI OCHOBe obje-
CTBE€HHBbBIX O6’beAHHeHHfI (B TOM YHUCAE Hay‘leIX, HaY‘I-
HO-TeXHUYECKUX M HayYHO-IIPOCBETUTEABCKUX OOIIeCTB,
06IIeCTBeHHBIX AKAAEMUIT HAyK).

BMmecre ¢ TeM psiA HCCAEAOBATEAEH OTMEYAIOT, YTO
He BCe [IPaBa YYEHBIX 3aKPEIIAeHbl B YKa3aHHOM 3aKOHe.
B 9acTHOCTH, OTCYTCTBYIOT HOPMBI, 3aKPENASIOLINE TIPa-
BO Ha MaTePUAAbHOE BO3HAIPAKAEHIE 32 CO3AAHIE HAYY-
HOTO MPOAYKTa B PaMKaX FPaHTOBOTO mpoekTa [39].

AoOmoAHNTEABHbIE TIPaBa AASL YIEHBIX MOXKHO HAMTH
B TpyaoBoM kopekce Poccuiickoit Peaeparin. B vacr-
HocTH, cT. 173.1 TK PO mpepycmarpusaeT mpaBo Ha
[IPEAOCTABAEHHE AOTIOAHUTEABHOIO OTIIyCKA IO MECTY
pa6OTbI HPOAOA}KI/ITCAI)HOCTI)IO TpI/I U IeCTb MecCiLieB
C COXpaHeHHEeM CPeAHero 3apaboTKa AASL pabOTHUKOB,
AOIIYIEHHBIX K COUCKAHMIO YYEHO CTeleHN KaHAUAATA
HAYK HAM AOKTOpA HAayK COOTBETCTBEHHO. BMecre ¢ TeM
CTOUT OTMETHTD, YTO HOPSAAOK IIOAYIEHHs YKA3aHHOIO
OTIIyCKa, IpeAycMoTpeHHbiit [IpaBuaaMu mpepocTaBae-
HUsL OTHyCKa AWILaM, AOHyH.IeHHbIM K COUCKaHUKO y‘{eHOﬁ
CTelleHN KaHAMAATA HAaYK HAM AOKTOPA HayK, ACAAET ero
KpailHe TPYyAHOpPEaAU3yeMbIM B CBSI3H C HEOOXOAMMO-
CTDBIO YBEAOMAEHMS O HAMEpPEHHH PeaAU30BaTh CBOE IIpa-
BO Ha IIPEAOCTABAEHHUE OTITYCKA B IINCHMEHHON GopMe He
no3dHee wem 3a 00uH 200 AO IPEATIOAATAEMO AATHI HaYaAa
ormycka [40].

ITo MHeHMIO aBTOpA, IePEYUCAEHHBIE BbIlIe IIPaBa
MOTYT OBITb CIPYILIUPOBAHBI CAEAYIOLINM 06pa3oM:

a) AUCKpeIMOHHbIe — CBO60AA TBOPYECTBa, BKAIOYAS
I[IPaBO BbIOOpA HAIIPABACHIUI U METOAOB IIPOBEACHUS
HaY‘IHbIX I/ICCAeAOBaHHI;I nu SKCHepHMeHTaAbHI)IX pa3-
PaboTOK, MpaBo Ha 06OCHOBAHHBII PUCK B HAYYHOM
¥ (MAM) Hay9IHO-TEXHUYECKOM AEITEABHOCTH;

6) KOOTepaTHBHbIe — IIPABO Ha [OAAYY 3aBOK Ha
y4acThe B MEXXAYHAPOAHOM HAyYHOM U HAyIHO-TeX-
HHUYEeCKOM COTPYAHNYECTBE, IIPABO HA CO3AAHUE HA
AOOPOBOABHO OCHOBE 001IjeCTBEHHDBIX OObEAUHE-
HUN (B TOM YUCAE Hay"IHbIX, Hay"IHO-TeXHI/I‘leCKI/IX
U HAyYHO-IIPOCBETUTEABCKHX O0IIIeCTB, O0IIeCTBEH-
HBIX aKaAEMUIl HayK), IPABO Ha 3aKAIOYEHHE AOTOBO-
POB O COBMeCTHO# Hay4HO# U (MAM) HAYYHO-TEXHU-
YeCKOM AeSTEAbHOCTH;

B) uH(GOpPMALMOHHbIE — cBobOAQ AOCTYyIIa K HAyYHOU
U HAyYHO-TEXHUIECKOH HHPOPMALIHIL, IIPABO Ha AO-
CTYI K HHPOPMALIMY O HAYIHBIX U HAYYHO-TEXHIIe-
CKHUX Pe3yAbTaTaX, IPAaBO HA ITyOAUKALHIO B OTKPHI-
TOM MeYaTH HAYYHBIX U (MAM) HAYYHO-TEXHUIECKHX
Pe3yAbTaTOB;

r) mpodeccuoHaAbHble — MPABO Ha OAAYY 3asBOK
Ha y‘IaCTI/Ie B HaY‘IHbIX MepOHPI/ISITI/ISIX, HpaBO Ha
AOIIOAHHUTEABHOE IIPOeCcCHOHAABHOE 00pa3oBaHue,
IIPaBO HA 3ALIUTY OT HEAOOPOCOBECTHON KOHKYPEH-
L1, [IPABO HA HAYYHYI0 HOMEHKAATYPY, Ha COUC-

KaHVe yIeHO CTeIIeHH U ITyOANYHYIO 3aIHTY, Ha
IPHCBOEHHE YYeHbIX 3BAHHIT; IIPABO HA IIOATBEPK-
AQIOIIHIT AOKyMeHT (AMIIAOM, aTTECTaT), a TAKkKe Ha
€ro IepeBoA Ha MHOCTPAHHbIN A3bIK;

A) 9THYECKHe — [PaBO Ha MOTHBUPOBAHHBI OTKA3 OT
Y4acTHs B HAyYHbBIX HCCAEAOBAHHAX, OKA3bIBAIOIIHIX
HeTaTUBHOE BO3AENCTBIE Ha YeAO0BeKa, 00IeCcTBO
U OKPY>KAIOIIYIO CPEAY;

€) aBTOpPCKYe HeNMyIIeCTBEHHbIe — IIPABO Ha IIPH-
3HAHMe ABTOPOM HAYYHBIX PE3YABTATOB M IIOAATY
3asBok Ha PUA;

) MaTepHaAbHbIE — PABO Ha TIOAYYEHHE AOXOAOB
ot peaansaruu PHA, Ha 00beKTHBHYIO OLIEHKY Aesl-
TEABHOCTH U [IOAyYeHHe COOTBETCTBYIOIIIX BO3HA-
IPaXXASHHI, Ha OCYIeCTBACHHE IIPEAIPHHIMATEAD-
CKOFI AESITEABHOCTH B 00AACTH HAYKU M TEXHUKH, HA
ydacTHe B KOHKYpPCax Ha pUHAHCHPOBAHUE HAYIHBIX
UCCAEAOBAHUIM;

3) COLIMAAbHbIE — MPABO HA TIOAYYEHHE AOTIOAHUTEAD-
HOTO OTITYCKA.

OOs13aHHOCTH HAYYHBIX PAOOTHHUKOB 3aKPeIAEHBI
B IL7 CT. 4 U NPeACTaBASIIOT CObOf: CODAIOAEHNME IIPaB
U cBOOOA YeAOBeKa IIPU OCYIeCTBACHHH HAYYHOM, Ha-
Y4HO-TEXHMYECKOil AeSITeABHOCTH U (MAH) SKCIIepUMeH-
TAABHBIX Pa3pa0OTOK; OOBEKTHBHOE OCYIeCTBACHIE
9KCIePTHU3bI IPEACTABACHHDIX UM HAYYHBIX K HAYYHO-TeX-
HHMYECKHX IPOTPaMM U NPOEKTOB, HAYYHbIX U (MAN) Ha-
YYHO-TeXHHYECKUX Pe3yAbTATOB U IKCIIePUMEHTAABHbIX
pas3paboTox.

AOIIOAHHTEABHO CAEAYeT BBIAGAUTH KaTEeTOPHIO Ha-
YIHO-IIEAATOTHYECKUX PAOOTHHUKOB, TPYAOYCTPOEHHBIX
B 00pa3soBaTeAbHBIX OPTaHM3ALMSX BBHICIIETO 06pa3o-
BaHMA M OPTaHH3AIMAX, PEAAU3YIONIINX AOIOAHUTEAD-
Hble TIPopeCcCHOHAAbHbIe IIPOrpaMMbL. B coorsercTBum
co cr. S0 OepepaspHoOro 3akoHa or 29 aexabps 2012 r.
Ne 273-03 «O6 obpasosannu B Poccuiickoit Pepepa-
LUM>» HAyYHO-IIEAATOTHYECKHe PAOOTHUKU SIBASIOTCS
CIIEIIMAABHBIM BHAOM HayYHBIX PaOOTHUKOB, HA KOTOPBIX
MOMHMO IIPaB M OO0S3aHHOCTE!, YCTAHOBAECHHbIX Ilepe-
YHCACHHBIMH Bbllle HOpMaMH 3aKOHa O HayKe, pacIpo-
CTPAHSIOTCSI AOTIOAHUTEAbHBIE IIPaBA M OOS3aHHOCTH,
CBSI3aHHbBIe B OCHOBHOM C OCOOEHHOCTSIME B3aHMOAET-
cTBUs ¢ 06pasoBaTeAbHON opranusanueit [29, cr. 50].

CocrosiHye IPaBOBOrO PeryAMPOBAaHMS UMEHHO AAS
MOAOADIX YI€HBIX XaPAKTePUIYETCS TeM, UTO GaKTHIECKH
OCYIJeCTBASIETCS Ha YPOBHE IIOA3AKOHHBIX aKTOB. B ca-
MUX ITOA3QKOHHBIX aKTaX IIPaBa MOAOADBIX Y4EHBIX MOTYT
OBITb IIOAEAEHDI HA ABE KATETOPUH — OTAEABHO IIOUMe-
HOBAaHHBIE 9AEMEHTHI IPABOBOI'O CTATyCa H Te, KOTOpbIe
BBIBOASTCSI M3 TOAKOBaHHUS TEKCTA MOAOXKEHHUI IIOA3a-
KOHHBIX aKTOB.

HauneM ¢ rocypapcTBEeHHBIX SKHAMIIHBIX CepTHOH-
xaros (IDKC). ITpepocTaBaeHE MOAOABIM YY€HDBIM CO-
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I[MaABHBIX BBINAAT Ha MpHO6GpeTeHue (CTPOMTEABCTBO)
JKUABSL SIBASIETCSL OAHHUM U3 CIIOCOOOB 9 PeKTHBHOIO
pellleHHs 32024 TOCYAQPCTBEHHOTO YIIPABAEHHS U 0be-
CIle4eHMSI HAIJMOHAABHOM Oe3omacHocTn Poccuiickoit
Depepanuy B XKUAMIIHON U SKMAMIFHO-KOMMYHAABHOM
cdepe [41]. [lpuroxennem N¢ 2 K 0COGEHHOCTAM pea-
AM3ALMH OTAEABHBIX MEPOINPHUATHM TI'OCYAAPCTBEHHOM
nporpammsl Poccmitckoit Qepepanun «Obecevenne
AOCTYIIHBIM ¥ KOMPOPTHBIM XHABEM U KOMMYHAAbHBIMH
ycayramu rpaxkaal Poccuiickoit Qeaepanum>, yTBepxK-
aenubpM [TocTanoBaenneM Ipasureascra PO or 17 pe-
kabpst 2010 r. N2 1050 (aanee — Ilpuaoxenue N2 2),
ycTaHaBAMBaeTCs MopsAok npepocTasaeHms [ JKC mono-
ABIM yIEHbIM.

B . 1(1) TIpuaosxkenns N2 2 pAaH BapHaHT MOHATHS
«MOAOAOM YYEHBIN>, UCTIOAb3YEMbIA AASL IIEAEH paccMa-
TPHBaeMOro AOKyMeHTa. VM MOXeT OBITh IpaXKAQHHH
Poccmiickoit QPepepanun, UMEIOIHI y4eHYIO CTereHb
U B COBOKYIIHOCTH He MeHee ILITU AeT PaOOTAIOLIMIL:
1) B AOAXKHOCTH HayqHOTO pabOTHHMKA B HAaydHOI Opra-
Husayuu (yapeauteap koropoit — Ilpasureapctso PO
MAM (eAepaAbHBIl OpraH HMCIIOAHMTEABHON BAACTH);
2) B AOAKHOCTH HAy4YHO-TIEAATOTHYECKOTO paboTHHKA
B 00pa3oBaTeABHOI OpraHH3ALUM BBICIIETO ObOpasoBa-
uus (yapepureap koTopoit — Ilpasureasctso PO nam
{eAePaAbHBIl OpraH HMCIOAHMTEABHON Baactu). [lpm
3TOM YCTaHABAUBACTCS IPEACAbHBIN BO3pacT 35 AeT AAs
KaHAMAATOB HayK U 40 AeT AAST AOKTOPOB HayK.

AonoaruTeabHo 1. 7 IIpuaoxenus N2 2 ycTaHaBAU-
BaeT psIA KPUTEpHeB OTHECEHHUS K KaTeTOPHU MOAOAOTO
ydeHoro, npeTeHaytomero Ha noaydenne IDKC: a) npu-
3HAHHe OpraHH3alHel-paboTOAATEAEM AMIIA HYIKAAIO-
IJUMCS. B HOAY4EHHH COLMAABHOMN BBINAATHL; 6) OAHO-
KPAaTHOCTb PeAAU3ALUH [TPAaBa Ha YAYYIIeHHe XHANITHBIX
YCAOBHI C HICIIOAb30BAHHEM COITMAALHOM BBIITAATHL.

Taxum 06pasoM, B paMKax AAHHOI MePBI II0AAEPIKKU
B Ka4ecTBe 0053aTEABHOTO KPUTEPUSI OTHECEHHS K KaTe-
TOPHU MOAOAOTO YYEHOTO BBIACASETCSA HAAMYME YYeHOMH
CTeIeHH.

OAHOBpeMeHHO C 9TUM OOpaTHMCS K pacrmopsbe-
Huto ITpaBuTeancrBa Poccuiickoit Qepeparnmu or 29 Ho-
st6pst 2014 1. Ne 2403-p «O6 yrBepxaernn OcHOB ro-
CYAAPCTBEHHOM MOAOAEXKHOHM mnoAautuku Poccuiickoi
Depeparum Ha meprop A0 2025 ropa». B HeM k moHs-
THIO <«MOAOAOHM YYeHBIH>» IIOMHMMO Ha3BAaHHbIX BbIlIe
KaTeropuil OTHeCeHbl aCIIHPaHThI B Bo3pacTe A0 30 aer.
CAepOBaTEABHO CYAbDOA ACIIMPAHTOB B YACTH OTHECEHM
K TIOHATHIO «MOAOAOM y4eHbINH>» TPAKTYeTCs B Pa3AHI-
HbIX IOA3aKOHHBIX aKTaX [0-Pa3HOMY.

CAeAyIOIIM 9A€MEHTOM IpPaBOBOIO CTaTyca MoO-
AOADBIX YYEHBIX CAEAYET BBIAGAMTDb CO3AAHME YCAOBH
AASL IPEOAOAEHHUS TaK Ha3bIBAEMbIX AAMUHMCTPATHBHbIX
6apbepoB. B aTOM KAIOUe CTOHMT pacCMaTpUBaTh IIPOBO-

MHPOPMALUMA. TOCYOAPCTBO. NMPABA HEJTOBEKA

aumyto ¢ 2019 r. Munobprayku Poccum mporpammy
[0 CO3AQHHIO «MOAOAEKHBIX AAbOpaTOpuil> B paMKax
HAIIMOHAABHOTO IpoekTa «Hayka u yHuMBepcuTeTnI>.
C 2019 r. 66180 co3pano H6oaee 700 MOAOAEKHBIX AAOO-
paTopuil B HayYHBIX OpraHu3anusx u Bysax. K 2024 r. ux
mAaHUpYIOT co3AaTh 900 [42]. OcHoBHOE ycAoBHE — py-
KOBOAHTEAb AAOOPATOPUM U ABE TPETHU €€ COCTaBA AOAXK-
HbI OBITH He cTapire 39 Aer.

BHuMareAbHbII YMTaTeAb MOXKET 3aAATbCA BOIPO-
com: «A nouemy 39 aer? Hame Bcero purypupyet 35 aeT,
a oTAeAbHBIX cAydasx 40 aer...». Ilpudunbl, mo koro-
PbIM BBIOpaH YKa3aHHbIN BO3PACTHOMN IIPEAEA, B AAHHOM
CAy4ae KOKYTCS BIIOAHE OOBSICHUMBIMU. AEAO B TOM, 4TO
B TTACIIOPTe HAIJMOHAABHOTO IMpoekTa «Hayka u yHusep-
CUTETbI» OAHUM M3 ITOKa3aTeAeil 3P GeKTUBHOCTH CAMOIO
HAITMOHAABHOTO IIPOEKTA SBASETCSA IMOKasaTeAb «/AoAs
HCCAeAOBaTeAeH B Bo3pacTe A0 39 AeT B 06mell YMCACHHO-
CTH POCCHICKHX HCCAeAOBaTeAel>. B aToi cBsi3u 1 Mepa
TIOAAEPSKKH, peaAn3yeMasi B paMKax HaIITPOEKTa, AOTHIHO
HAITpaBA€HA Ha YAy4IIeHHe AAHHOTO ITOKa3aTeAsl.

A BOT HoYeMy B IACIOpPTe HAllMOHAABHOIO ITPOeK-
Ta cGOPMYAMPOBAaH MMEHHO TAaKOH IIOKa3aTeAb — BO-
npoc 6osee MHTepecHBIH. BeposiTHee Bcero, mpuduHa
banaabHas. OCHOBHBIMU TPeOOBAHISIMU K IIOKA3aTEASIM
93¢ $PeKTUBHOCTH HALMOHAADHBIX IIPOEKTOB SIBASIIOTCS HX
0e3yCAOBHASL CYETHOCTD, PEryASIPHAsS OOHOBASIEMOCTb
U TIOHATHOCTb MCTOYHMKA MHPOpPMalUM. A IO CYacT-
AMBOMY CTedeHHIO o0OcTosiTeabcTB PoccTaT cumTaer
¢ 2010 r. «4MCAEHHOCTb MCCAEAOBATEACH IO BO3PaCT-
HBIM Tpymmam mo Poccutickoit Peaeparn> B AMaIa3o-
Hax: A0 29 AeT (BKAIouHTEABHO), ¢ 30 A0 39 AeT, ¢ 40 A0
49 et u Tax pasee [43]. B 9T0l CBA3U BrOpY BBIAEAATD
B KaueCTBe OAHOM U3 IPMYUH TEPMUHOAOTUYECKOTO TIAIO-
paAusMa B MOAXOAAX K THOHSTHUIO «MOAOAOH ydeHbIi>»
B Poccun 0co6eHHOCTH MeTOAOAOTMYECKOrO OCYIIecT-
BAEHHsI cOOpa CTAaTHCTUYECKHX AAHHBIX B POCCHIICKOI
Depeparyn.

HexkoTopsle HccaeAOBaTeAM OTAEGABHO B KayeCTBe Xa-
PaKTePUCTHKH CTAaTyCa BBIACASIOT TaKOM KPHTEpHii, KaK
OTHOLIEHHUe K BOeHHOM cAyk6e [44 ]. [Tpexxae Bcero peun
HAeT 00 OTCpOUKe OT NPU3bIBA HA CPOYHYIO BOEHHYIO
CAYXOY, IIPeAyCMOTPEHHO! IIOAOXKEHISMH I 2 CT. 24
Depepasproro 3akona or 28 mapra 1998 r. Ne 53-03
«O BOMHCKOIT 005I3aHHOCTH M BOCHHOM CAYKOe>.

Bmecre ¢ TeM B ycAOBHAX BeAeHUS CIIEIIMAAbHOM BO-
€HHOI1 omepanuu 1 06bsiBAeHHOM 21 cenTsiops 2022 r.
YACTUYHOM MOOHMAM3AI[MM B COOTBETCTBUM C YKAa30M
IpesusenTa Poccuiickoit Pepeparmu or 21 ceHTSIOps
2022 r. N° 647 3akOHOMEpPHO IIOCTaBUTh BOIIPOC O Ipa-
BOBOM CTaTyCe MOAOABIX yUeHbIX IPUMEHUTEABHO K IIPH-
3bIBY Ha BOEHHYIO CAYXKOY 110 MOOHAM3AIIHHL.

OCHOBaHUS AASL OTCPOYKH OT IPHU3bIBA HA BOCHHYIO
CAyXOy Mo MobOHAM3anuu ycTaHOBAeHBI PepepasbHbIM
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3aKoHOM oT 26 deBpanst 1997 r. N¢ 31-03 «O mobuau-
3aIlMOHHOM MOATOTOBKe U Mobuausanuu B Poccuiickoit
Depeparun>. BMecTe ¢ TeM ecTh M MHbIe HCTOYHUKHL
Tax, B Tekcre camoro Ykasa IIpesupenta Poccuitckoit
Depepanuu ot 21 centsiopst 2022 1. N 647 mop00OHbII
[IPaBOBOM MMMYHHTET OBIA IPEAOCTABAEH IPAXAAHAM
Poccuiickont Qepeparuy, pa60Ta10mHM B OpraHU3aIUsAX
060POHHO-IIPOMBIIIAEHHOTO KOMIIAEKCA, Ha [IEPHOA Pa-
6oTb1 B oTHX opranusanusx (1. 9) [45]. Yepes Heckoabko
AHei1 BoireA Ykas ITpesupenTa Poccuiickoit Oepepariuy,
MOCBSII[EHHBIH BOIPOCAM IPEAOCTABACHHS OTCPOUYKU OT
IpU3bIBA HA BOEHHYIO CAYXOy 1o Mobmamsanuu [46].
B Hem mocTaHOBASIETCS, UTO OTCPOUKA MPEAOCTABASIET-
Cs TPaXAAHAM, IMOAYYAIOIMM OOpa3oBaHME COOTBET-
CTBYIOIIIETO YPOBHsI BIlepBble, OOYYAIOIIUMCS [I0 OYHOM
U OYHO-3204HOI popMaM 06y4eHHUs B 00pa30BaTEABHBIX
U HAyYHBIX OPraHHU3AIMAX IO IPOrpaMMaM CpPeAHEero
IPO(ECCHOHAABHOTO, BBICIIETO 0OPA30BaHMUs, IIPOrpaM-
MaM IOAIOTOBKHM HAyYHBIX M HAy4IHO-TIEAArOTHYECKHX
KaApOB B aCIIMPaHType. AOIIOAHHTEABHO OBIAM YIIOMS-
HYTBl OPTaHH3AIMH, PACIIOAOKEHHbIe Ha TePPHUTOPHIIX
HMHHOBAIIMOHHBIX HAYYHO-TEXHOAOTMYECKUX I|eHTPOB,
CO3AaBaeMbIX B COOTBeTCTBHU ¢ PepeparbHBIM 3aKOHOM
ot 29 moas 2017 r. N2 216-03 «O6 uHHOBAaLIMOHHBIX
HAyYHO-TeXHOAOTHYECKHUX [JeHTPaX ¥ O BHECEHUH H3Me-
HEHMI B OTAEAbHBIE 3aKOHOAATEAbHBIE aKThI POCCHIICKOM
Depepanum>.

Tawxe Ha odurpaabHOM caiite Muno6oponst Poc-
cum 6bIAa OIyOAMKOBaHA HHPOPMALUS O TOM, YTO IIPHU-
HSTO pelleHre O HEIPHBACYEHHN Ha BOEHHYIO CAYXOY
B PaMKaX YaCTHYHON MOOHAM3ALUU IPOKAAH C BBICIINM
06pa3oBaHMeM 10 COOTBETCTBYIOLINM CIIELIUAABHOCTSIM
U HAIIPaBAEHMSIM I[IOATOTOBKH, padoraromux B cdepax
IT-TexHOAOIMI, OPTaHU3AIMHU CBS3H, CPEACTB MACCOBOM
uHpopManuu 1 PuHAHCOB [47]. OTANYMTEABHON 0CO-
OEHHOCTBIO AQHHOTO PELIEHUs SIBASIETCS TO, YTO HHKa-
KUM akToM MuHo60opoHsr Poccuu OHO He 3aKpemAeHO
U HATAE, KpOMe HOBOCTHU Ha OQHITIAABHOM CafiTe BEAOM-
CTBa, He 3adpHKCHpOBaHO. BMecTe ¢ TeM Ha OCHOBaHHHU
AQHHOTO 3asIBA€HHS HAYMHAIOT IOSIBASITHCS QKThl MHBIX
BEAOMCTB, IO3BOASIOINIEe KOHKPETH3UPOBATh Te HAU
HHbIe TIOAOXKEHHUS AAHHOTO 3asBAeHIA [48].

TakuM 06pasoM, «MOAOAbBIE yUeHbIe» KaK KaTero-
pHs B UTOTe He QHUIYPHPOBAAU HH B OAHOM M3 BbIIIe-
YIIOMSTHYTBIX CIO3KETOB, HECMOTPsI Ha aKTUBHOCTD 3aKO-
HOAATeAel B AaHHOM HanpaBaeHu [49, 50]. Bce notomy,
9TO YKa3aHHasl aKTUBHOCTD He OblAa BOHAIPAXKAEHA pe-
syabTaToM. ITosummst npoduasHoro komurera I'ocyaap-
crBeHHo Aymbl Qepepassroro Cobpanust Poccuiickoit
Depepanun o 060poHe O BCeM 3aKOHOIPOEKTAM II0
TeMe 3aKAI0YaAaCh B TOM, UTO «HAAMYHE Y TPKAAHMHA
Y4eHOH CTelleH! He TOXKASCTBEHHO ero HeIOCPeACTBeH-
HOMY Y4YaCTHUIO B HAYYHBIX HCCAEAOBAHISX, TEXHUYECKOM

IPOEKTUPOBAHMH, B PA3BUTHH HAYKH, TEXHHKH, B Opra-
HU3AIMH U 00eCcIIedeHnH 00pa3oBaTEABHOTO IIPOLIeCCa .

CAOXMBIIASACS CHTYallUs C OTCYTCTBHEM Y MOAOABIX
Y4eHbIX OTCPOYKH OT IIPH3bIBA HA BOEHHYIO CAYXOY IO
MOOMAM3AIH, IO MHEHHUIO aBTOPA, TpebyeT MOBTOPHOTO
PACCMOTPEHHS CO CTOPOHBI TOCYAAPCTBA IO CACAYIOIIMM
OpHYUHAM:

® MOAOABIE yueHble — HanboAee MOOUABHAS KaTe-
rOPHS IPAXAQH, AT KOTOPBIX B ITOAABASIIOIEM KO-
AMYeCTBE CTPAH ACHCTBYIOT YIIPOIeHHbIE IPABUAR
BDbe3AQ, IOAYYEHHUS BUAA Ha XXUTEAbCTBO U TPAHTO-
BOro GMHAHCHPOBAHHUS;

® MOAOABIE yUeHble, KaK IIPABUAO, He IMEIOT 60eBOro
OITBITA U AOAYKHOU ITOATOTOBKHY;

e aas Toro uTo6s1 Poccniickas Pepeparmu Bocrura-
AQ KAHAMAATA HayK, TpeOyercst MUHUMYM 9-10 Aer,
I 9TOM IIOPOT BX0AQ B KaTeropuio «IT-crerua-
AUCTBI>, Ha KOTOPBIX PACIIPOCTPAHAETCS OTCPOYKA
OT IIpU3bIBA B PAMKAX YACTHIHON MOOUAU3AIINY,
cocrasasieT Bcero 1-2 ropa).

Takoke MpeACTaBASETCSI 000CHOBAHHBIM AOBOA, YKa-
3aHHBIA B IIOSICHUTEABHOH 3aIMCKe K 3aKOHOIPOEKTY
N2 259823-8, 0 TOM, 4TO AUI] My>CKOTO ITIOAA B BO3pacTe
AO 60 AeT, 06AAAQIOIIUX yIeHBIMU CTeleHsIMH, B Poccuu
OKOAO 135 TBIC. 4eAOBEK, UTO IIPU MOOHAM3ALOHHOM pe-
3epse B 30 MAH He OKa3bIBaeT CyIeCTBEHHOIO BAMSIHUS
Ha 000POHOCIIOCOOHOCTD CTPaHBL.

BMmecTe ¢ TeM B OTpHUIIATEABHbIX 3aKAIOUSHHUAX KOMH-
TETOB Ha 9TH 3aKOHOIPOEKTHI, KaK yIIOMHUHAAOCH BBIIIE,
HCIIOAB3YETCSI AOBOA, UTO OTCPOYKA IIPEAOCTABASETCS
CpeAM ITPOYHX OCHOBAHHUH AMIIaM, 3aHIMAIOITHMCS OTIpe-
A€ACHHBIM BUAOM AEATEABHOCTH. A CPEAU AHIT, IMEOIITHX
YYEHYIO CTEIIeHb AOKTOPA AU KAHAMAATA HAyK, 6OABIIOE
KOAMYECTBO TeX, KTO He 3aHMMAeTCs NPOPeCCHOHAABHO
HAYYHOMH HAH IIEAATOTHYECKOMN ACATEABHOCTBIO.

Ecau He YXOAUTB B PACCYXKAEHII O TOM, YTO 00AaAQ-
TeADb YIEHOM CTEIIeHH Y)Ke CaM II0 cebe SBASIeTCS ieHHBIM
AASL CTPaHBI KAAPOM BHE 3aBUCHMOCTH OT TOTO, 3aHUMa-
eTCS AM OH B HACTOSINMH MOMEHT HayKOH MAH HET, TO
MOXHO MPOCTO BBIAGAUTb U3 OOIIEro KOAMYeCTBa 0bAa-
AaTeAell yUeHbIX CTeIIeHel TeX, KTO IOAXOAHA OBl IIOA BbI-
IIeHa3BAHHbIE KPUTEPHU.

B Texcre mpuBeaeHHOI Bblllle MOSCHUTEAbHOM 3a-
IIFICKH HEeT CCHIAKH Ha MICTOYHHMK HHPOPMAITHH, HO METO-
AOM MOADOpA, OCHOBAHHBIM Ha AAHHBIX Poccrara, Haxo-
ASIINIXCS B OTKPBITOM AOCTYIIE, MOXKHO CAEAATb BBIBOA,
YTO ABTOPbI 3aKOHOIPOEKTA UCIOABb3YIOT HHPOPMAIIHIO
Bcepoccuiickoit nepenucu Haceaenus 2020 r. [S1]. Tlo-
TOMY 4TO IIPH CAOXKEHMH AQHHBIX U3 TabA. 2 ToMa 3 —
«Haceaenue, umeromee yyeHble CTeIleHH, IO BO3PACT-
HBIM Ipynnam u noay>» (croabust D, E; crpoku 19-22)
mo BospacTHbM rpymnam 20-29 aer, 30-39 aer, 40—
49 aet, 50-59 et moayuaercs 115 158 uerosek (4486 +
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37 314 + 44 121 + 29 237 4eAOBeK COOTBETCTBEHHO)
u 19 690 genroex (804 + 4270 + 6879 + 7737 ueroBex
COOTBETCTBEHHO), 4TO B cymMe obpasyer 134 848 we-
AoBeK (B TIOSICHUTEABHOl 3amMCKe K 3aKOHOMPOEKTY
Ne 259823-8 roBopuTcst 0 3HAUEHUU «IIOpsiAKa 135 Thic.
veroBek> ). [Ipu 3TOM OTMeTHM, YTO COOTHONIEHHUE 5KeH-
IUH K MY>XYMHAM B 9TOM K€ AMAIla30He IPAKTUYeCKH
COM3MepHMOe: KaHAMAATOB 1 AOKTOPOB HAyK CPEAH JKeH-
ImMH B Bo3pacTte A0 60 aer — 139 702, a «ocTeneHeH-
HBIX> MyX4uH — 134 848 (coornomenne $1% k 49%).
Ham amo nonadobumcs nudice no mexcmy.

Bmecre ¢ Tem Bcepoccmiickas mepemmch Haceae-
HHS — 9TO He eAMHCTBEHHBIN MCTOYHUK MH(OpMAIMU
0 Hay4YHBIX Kappax B apceHare DepepasbHOI rocyaap-
CTBEHHOM CAYK6bI craTncTuku. Ecan o6paTurbes k pas-
Aeay «OdunmasbHasi CTaTUCTHKA» B KaTeropuu «Hayxka,
HMHHOBAIL[UH U TEXHOAOTUH>, TO Mbl HafiAeM MHOXXECTBO
pasamyHOi1 MHPOpMaLmH 110 Teme [43].

ITpu aroM, mepea TeM Kak OOpaTHUTbCS K CTATHCTH-
YeCKHM AQHHBIM, HEOOXOANMO IIPEeABAPHTEABHO O3HA-
KOMHTBCSI C AOKyMeHTOM «IIOHSTHS M ompepeseHHs
(Hayxa)». M3 nero mbl BoisicHsieM, uto Poccrar onepu-
PYeT TEPMUHOM <«uUccAe008dmeAU>, TIOHIMAS [IOA HUM
«pabOTHUKOB, NPOPECCHOHAABHO 3AHMMAIOLIUXCS HC-
CAEAOBAHISIMH U PaspaboOTKAMUH M HEIOCPEACTBEHHO
OCYIIIeCTBASIFOIIUX CO3AAHHE HOBBIX 3HAHHH, IPOAYKTOB,
IPOIIeCCOB, METOAOB M CHCTEM, a TAKOKe YIIpaBAeHHe yKa-
3aHHDBIMU BHAAMH AesTeAbHOCTU. Hccaedosamern 06bId-
HO HMMEIOT 3aKOHYeHHOe BbiCllee obpasoBaHue». TyT
CTOUT OTOBOPUTHCS, YTO B PAMKAX AAHHOI CTaTbU IIPOUC-
XOAWUT TEPMHHOAOTHYECKOE COBIAACHHE ITOHATHI <«HC-
CAEAOBATEAD>: TIEPBOE, KOTOPOE IPEAAOSKEHO aBTOPOM
CTaTbH, U BTOpPOe, KOTOpOe HCIIOAb3yeTcst PoccTaToMm.
B 3T0i1 CBA3H AASL H30€XKAHMS IlyTaHUIIBI Y YUTATEAS HIC-
CAeAOBaTeAU B MOHMMaHUH PoccTara B TEKCTe BBIACAEHDI
Kypcusom.

Tawke HeOOXOANMO OroBOpPHTHCS, 4T0 Poccrar He
[IPHBOANT AQHHBIE [0 CyO'BEKTaM MAAOTO [IPEAIIPHHIMA-
TEeAbCTBA, a 3aTParuBaeT TOAbKO IOPHAUYECKUE ANIIA, UMe-
romue OKBIA?2 Ox 029-2014 (KAEC Pea. 2) HayuHbIe
rccaepoBaHus U pazpaborku (koa 72) (ocHoBHO# MAM
AOTIOAHHTEABHBIH ); ob6pasoBanue Bbicmee (kop 85.22);
MTOATOTOBKA KAaAPOB BbICIIEeH KBaAUPUKALTIH (KOA 85.23) ,
YTO AAeT HEKOTOPYIO IOTPEIIHOCTh K HalIUM UTOTOBBIM
BBIBOAAM, HO BBUAY TOTO, UTO AQXKe YKa3aHHBIM METOAOM
3aTparuBaeTcs MOAABASIONIee OOABIIMHCTBO UCCAE008d-
theAeil, aBTOP CYUTAET YTO IIOTPEIIHOCTh HAXOAUTCS B AO-
ITyCTHMBbIX [IPEAEAAX.

Hrax, oTkpsiBaeM $popMy «TucAeHHOCTD Uccredosa-
meaeil (0 06AACTAM HAyKHM; O BO3PACTHBIM TPYIIIAM;
IO yYeHbIM CTeleHsM; 1o cyobexTam Poccuiickoit Pepe-
paru) (c 2010 r.)» u HaxoAUM paszper «YucaeHHOCTD
uccaedosamenesi IO BO3PACTHBIM rpymmam 1o Poccuit-

MHPOPMALUMA. TOCYOAPCTBO. NMPABA HEJTOBEKA

cxoit Qepepanun>. bepem 3HaueHus 3a 2021 r., cKAaABI-
BaeM HeobxoauMble rpadsl (croabupt X, Y, crpoku 9-12)
u moayJaeM 6976 AOKTOPOB Hayk B Bo3pacTe A0 60 aer
(14 + S16 + 2474 + 3972 ueAOBEK COOTBETCTBEHHO)
u 50 787 KaHAMAQTOB HayK B Bo3pacTe A0 60 aeT (1462 +
19683 + 18113 + 11 529 4eAOBeK COOTBETCTBEHHO),
4TO0 B CyMMe obpasyer 57 763 ueaoBeka. Bmecre ¢ TeM
B AAHHOH pOpMe OTCYTCTBYET ACACHHE ITO0 TIOAY, TIOITOMY
AOCTOBEPHO U3 Hee IOHATb, CKOABKO U3 57 763 uccredo-
sameAeti, 0OAAAQIOIIVX YIEHO CTEIEHBIO B BO3PACTE AO
60 AeT, — My>KUMHBI, He IPEACTABASIETCSI BO3MOXHBIM.
OaHako BpIme M3 AAHHBIX Bcepoccuiickoil mepemmcu
HaceAeHHs 32 2020 r. MbI YCTAaHOBUAM, YTO B 9TOM BO3-
PACTHOM AMAIla30He COOTHOIIEHHE SKeHIUH M My>KYUH
51% x 49% cootsercrBenHo. IToaTomy cumTaem 060-
CHOBAaHHBIM 9KCTPAIlOAUPOBATh 3TO COOTHOLIEHHE Ha
AQHHYIO BBIOOPKY, IIOCKOABKY BCe IIPHU3HAKH CXOAHBI,
KpOMe 3aHSITOCTH B cdepe HCCAEAOBAHHI U Pa3paboToK
K MOMEHTY IIPOBeAeHHS UccaeAOBaHMA. FToro moayumm
28 304 My>4MH — KaHAUAATOB M AOKTOPOB HayK B BO3-
pacte A0 60 AeT, 3aHATHIX B CPepe UCCAEAOBAHUI U pas-
paboToK.

AQHHAsI METOAMKA MCYHCACHUS] BIIOAHE COOTHOCHT-
Cs1 C IO3UIIMEH, HCIIOAb3YeMOM IIPOPUAbHBIM KOMUTETOM
T'ocaymer Poccuiickoit Oepepanuu o 060p0He, 0 TOM,
9TO IIOMUMO YYEHOH CTelleHN HeOOXOANM 9AeMEHT CBsI-
31 AMI] C OTIPEACACHHBIM BUAOM AESTEABHOCTH, U3 Yero
MOXXHO CAEAATb BBIBOA, UTO YKA3aHHAsS KATETOPHUs AHI]
BIIOAHE MOXXeT ObITh OCBOOOXKAEHA OT IIpU3bIBA HA BO-
€HHYIO CAYXX0Y 110 YaCTUYHOM MOOHMAM3ALIUHY ITyTeM BHe-
cenusi usMeHenuit B QepepabHoiil 3akoH ot 26.02.1997
Ne 31-d3 «O MOOMAM3AI[MOHHON MOATOTOBKE M MOOU-
Amsanuu B Poccuiickoit CDeAepauHH».

B aT0#1 CBSI3U B II€ASIX IIOAHOLIEHHOTO 0$OPMAECHHUS
IIPaBOBOTO CTATyCa MOAOAOTO YYEHOTO KaK COBOKYITHO-
CTH IIpaB, 00S3aHHOCTEN U FAPAHTHIL €r0 AESITEABHOCTH
ABTOP CTATHH CYUTAET LIeAeCOOOPA3HBIM BHECTH U3MeHe-
Hust B DepepaabHbIH 3aK0H OT 26 dpeBpaast 1997 r. Ne 31-
03 «O MOOMAM3AIIMOHHOM TIOATOTOBKE U MOOMAM3ALIAKA
B Poccuiickont QPepepanuu> B 4aCTH OCBOOOXKAEHHS OT
[PHU3bIBA Ha BOEHHYIO CAYXX0y II0 9aCTHYHOM MOOHMAM3a-
LU Ucciedo8amedeti My>KCKOTO TI0AQ, OOAAAAIOLIUX Yue-
HOI CTeIIeHbI0, B Bo3pacre A0 60 aer.
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BBEOEHWME

Poccus mocaep0BaTe@AbHO BXOAUT B HOBBIM IIMBUAM3AIIH-
OHHbIN yKAaA. CeropHs HHPOPMALMOHHbIE TEXHOAOTHH
U HaydHbIe Pa3pabOTKH, CO3AAHHBIE HAYYHBIM COOOIIe-
CTBOM CTpPaHBI, MOIYT CIIOCOOCTBOBaTh KOHCOAMAALIUH
POCCHIICKOro obmjecTsa.

OAHa 13 OCHOBHBIX 33424 TOCYAAPCTBA — 3TO YKpe-
IAeHHe OOILeCTBEHHOIO CyBepeHUTeTa, obecreueHye
npas u cBo6op rpaxaan crpanbl [1]. Korcoampanus
POCCHIICKOrO 00IjecTBa — OAHA U3 BOKHEHIINX CTpa-
TeTMYEeCKUX 3aAQ4 B HOBBIX I€ONOAUTHIECKUX YCAOBHUSX.
CoBpeMeHHbIe 9BOAIOIIMOHHbIE IPOIECCH HAKAAABIBAIOT
OTIeYaTOK Ha M3MeHeHHe Kypca BHeIIHe- U BHYTPHIIO-
AUTHYECKOM AeSATeAbHOCTH POCCHU B YCAOBHUSX CaHKIIUM
CO CTOPOHBI 3aMAAHBIX CTPaH. AKTYaAbHON HPO6AEMOit
CEroAHs SIBASI@TCS AOCTIDKEHHE TeXHOAOTUYECKOIO CyBe-
penurera Poccun.

B pesyabraTe mporjeccoB ra06aAbHOI TypOyAeHTHO-
CTH, BBIPO)KEHHBIX B PAAMKAABHBIX KOHPAUKTHBIX COOBI-
THAX TTOAUTHYECKOTO, SKOHOMUYECKOTO M KYAbTYPHOIO
IIAQHA, BO3HUKAQ HEOOXOAUMOCTD B YCHACHUH POAH IIpa-
BOBBIX MHCTHTYTOB IPH (GOPMHPOBAHHM HOBBIX MeXa-
HHU3MOB B3aUMOAEMCTBHS TOCYAAPCTBA U IPAXKAAHCKOTO
obmecrsa.

IIndposas Tpanchopmanus — 3TO Ipolecc, Tpe-
Oyromuil pasHOCTOPOHHErO M3YYeHHsl, BKAIOYas HU3yde-
HUe 3aKOHOAAQTEABHON M HOPMATHBHO-IIPABOBOM 0asbl
K 4mCAy HOBBIX HCCAEAOBATEABCKUX IPOOAEM MOXKHO
oTHecTu pOpPMUPOBAHKE HOBOM OTPACAM IpaBa — Iud-
posoro npasa. opMHPYIOTCS HCCAEAOBATEABCKHUE TIOA-
XOAbI, OCHOBaHHbIe Ha IIPABOBBIX OTHOIIEHHUSX, KOTOpbIe
BO3HHUKAIOT B TIpOljecce UCITOAb30BAHUS LUPPOBOIL BUP-
TyaAbHOM KOMMYHHKAL[HU CyObeKTOB IIPaBa.

I'paxxpaHckoe 0OIIECTBO — 3TO CAOXKHASI CHCTEMa
B3aMMOOTHOIIEHUM, NCCAEAOBAaHHEM KOTOPOM B COBpe-
MEHHOH HayKe 3aHMMAIOTCS IPEACTABUTEAN Pa3sAMYHbIX
obAacTeit 0b1}eCTBO3HAHMS: TIPABA, COLIUOAOTHH, TIOAH-
TOAOTHH U AD.

OcMbICAeHYE CTPYKTYPHBIX H3MeHeHHUH B obIiecTBe
CTAaAO OAHUM U3 TAABHBIX IIPeAMETOB $HAOCOPHHM TIpaBa.
B aToM mporjecce 0coboe MecTo 3aHUMAeT PUAOCOPCKOE
ydeHue I'ereas, B KOTOpOM IpPaBO BBICTYTIAET KaK 3aKOH
U HAXOAUT CBO€ NpUMEHeHHe B CHCTeMe OTHOUIEeHHMI
TPOKAAHCKOTO 00IIeCTBa, IIPH 9TOM IPAKAAHCKOE 061Ie-
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CTBO «BCTPOEHO> B OPTraHHUYeCKUI IIPOLiecC 00IjecTBeH-
HO >ku3HH. ['ereAb paccMaTpHBaA 0OI[ECTBO KAK «CBsI-
3yIOIee 3BEHO MEXKAY CeMbeil M TOCyAapcTBoM>» [2].

VzMeHeHHe TIPAaBOBOrO PEryAUpOBAHMS HEOOXOAH-
MO AASI OpTaHM3alUH 3P PEKTUBHOTO ITOCYAAPCTBEHHOTO
YIPAaBAEHHUS B YCAOBUSIX PasBHTHS TAOOAABHBIX IIPOU3-
BOACTBEHHBIX ¥ (PMHAHCOBBIX PBIHKOB. B coBpemeHHbIX
YCAOBHSIX OOII€CTBEHHBINI KOHTPOAb CTAaHOBHUTCS Aei-
CTBEHHBIM 9AeMeHTOM QYHKIIHOHHPOBAHHUS IPAXKAAHCKO-
ro obmecrsa. Kax IIoKasbIBaloT pe3yAbTaThl IIOCACAHHX
HCCAEAOBAHMIL, CYI[eCTBYeT HeOOXOAUMOCTb B AAAbHET-
IIeM COBepIIEHCTBOBAHNI HOPMATHBHO-IIPABOBOI 6a3bl,
KOTOpas elfe B IIOAHON Mepe He OCBOEHA CyObeKTaMU
06mecTBeHHOro KOHTPOAsL. OOs3aTeABHBIM YCAOBHEM
3 PeKTHBHOIO QYHKIMOHHUPOBAHUS OOIIeCTBEHHOIO
KOHTPOAS ABASIETCSL COTAACOBAHMe UHTepecoB (IpUOpH-
TeTOB) FOCYAAPCTBa M IPAXKAAHCKOTo obmecTsa.

B mpomnecce nu$poBoit TpaHCPOPMALIHH BAXKHO CO-
XpaHHUTDb TPAAUIMOHHbIE IJeHHOCTH, TaK KaK OHHU SIBASI-
JOTCSI OCHOBOJ 0bmecTBa. AQHHBIM BOIPOCAM IIPABOBO-
IO PeryAupOBaHHUs OBIAO YAGAHO 0COOOe BHHMaHHe Ha
XXXII MexXAyHapOAHOH HayYHO-IIPAKTHIECKOH KOHpe-
penru «Meaunanpaso — 2023>, KOTOpas COCTOSIAACh
B HITY «Bpicimas mroAa 9KOHOMHUKH > 7 AeKabpsi 2023 .

rOCYOAPCTBEHHOE PEIYIIMPOBAHME
B3AMMOIEMNCTBIMS BJIACTHbIX CTPYKTYP

N MHCTUTYTOB MTPAXOAHCKOIO OBLLUECTBA
B POCCHMM

K manmonaapHpIM HMHTepecaM Poccuum oTHOCATCS pas-
HOCTOPOHHEe YKpeIAeHHe POCCHICKON rOCyAapCTBEH-
HOCTH ¥ [OBBIMIEHHE OAArOCOCTOSHUS IPaXAAH. B mpo-
Ilecce KOHCOAMAQIIMM OOIeCTBA MHTEPEChl PasAUYHBIX
COLIHAABHBIX CAOEB, IPYIII MOT'YT PACXOAUTHCS C OOIIeHa-
LIMOHAABHBIMH HHTEPECAMH TOCYAAPCTBA, MOXKET HabAIO-
AQThCSI X HeCOAAQHCHPOBAHHOCTD MEXAY cO001. B cBs-
3 ¢ 9TUM B HOBOI pepakumio Koucrurynun PO 6s1au
BHeceHbI HeobxoauMbIe n3Merenns 3 ]. Tak, B m. «e.1>,
«e.2» ct1. 114 rosopurcs, yro ITpasureanctso Poccuit-
ckoit QPepepaniun OCyIlIeCTBASIET MepBI IO ITOAAEPIKKe
HHCTUTYTOB TPOKAAHCKOrO OOILIeCTBa, B TOM YHCAE He-
kommepueckux opranusanuit (HKO), o6ecrieunpaer wx
yJacTHe B BBIPAOOTKe U IPOBEACHHH TOCYAAPCTBEHHOM
IIOAUTHKY, B3aHMOAEHCTBYeT C OOIIeCTBEHHBIMU OObe-
AVHEHISIMH U PeAUTHO3HBIMU OPTaHU3AISIMHE, OCYIeCT-
BASIET MepBI 110 MOAAEPKKe AOBPOBOAbYECKOlt (BOAOH-
TepCKoit) AessTeAbHOCTH [4].

B coorBercTBum co cr. 15 ®PepepasbHOTO 3aKOHA
Ne 394-03 or 8 aexabpst 2020 r. «O T'ocysapcrBeHHOM
Cosere Poccuiickoit Deaeparin> AASI BBITOAHEHUS CBO-
ux 3apa4 ['ocysapcrBennsiit Coser PO B3anMoaeiicTsy-
er ¢ IlpaBureabcrBoMm PO, ¢ peaepasbHBIMU OpraHaMu
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TrOCYyAQPCTBEHHOM BAACTH, OPraHAMH T'OCYAApPCTBEHHOMN
BAacTU cyObekToB Poccuiickoit Qepepariun, HHBIME rO-
CyAAQPCTBEHHBIMU OpPTaHAMH, OPTaHAMH MECTHOTO CaMo-
YIIpaBA€HMs, KOHCYABTATHBHBIMH M COBeIaTeAbHbIMH
opranamu 1pu Ilpesupenre Poccuiickoit Qepepanum,
OpraHM3aLMsIMU ¥ MHCTUTYTaMH TPOKAAHCKOTrO obuje-
crBa [S].

9 Hos16pst 2022 1. 6b1A moAIMCaH Yka3 IIpesuaenta
PO Ne 809 «O coxpaHeHHM M YKpPeIACHHH TPAAHIIU-
OHHBIX AYXOBHO-HPaBCTBEHHBIX L}eHHOCTeN» [6], rae
AQHO TOYHOE OIIpeAeAeHHe ITOTO IOHATHS. /aHHbIN
Vka3 sIBASIETCSI AOKYMEHTOM CTPATerH4ecKOro IAAHH-
poBaHust B chepe obecriedeHNss HALMOHAABHON 0e30-
macHocTH P®, 3akpemaseT OCHOBBI, CHCTEMY IjeAeH,
3aAa4 M HHCTPYMEHTOB PEAAM3AIMU CTPaTerHdecKOro
HAI[HOHAABHOTO NIPHOPUTETA «3alUTa TPAAUIIMOHHBIX
POCCHICKIX AYXOBHO-HPABCTBEHHBIX 1I€HHOCTEMH, KYAb-
TYpBl U UCTOPHYECKON Iamstu>». HopMaTruBHO-IIpaBo-
By10 6a3y Hacrosunux OcHOB cocraBasitor Koncrurynust
Poccmitckoit Qepepaniy, 06Ienpr3HAHHbIE TIPUHIUIIBL
U HOPMBI ME&XKAYHAPOAHOTO MPaBa, MeXAYHAPOAHBIE AO-
roBopsl Poccuiickoit Oepeparyu, OeaepasbHbIH 3aKOH
or 28 mrons 2014 1. Ne 172-P3 «O crparernyeckom maa-
HupoBaHuu B Poccuiickoit ®Qepepanun>. Hacrosmue
OCHOBBI KOHKPETU3UPYIOT OTACABHBIC ITOAOXKEHIS CAe-
AYIOIINX AOKYMEHTOB:

1) Crparerus HanmoHaAbHOM 6e30macHocTH Poccuit-
ckoit Qepepariuy;

2) AoxrpuHa undpopmarmonHoii 6esomnacuoctu Poc-
cuiickoit Gepeparun [7];

3) Crparerus npoTHBOAEHCTBUS KCTpeMusmy B Poc-
cutickoit Pepepanuu oo 2025 1.;

4) Crpaterus rocyAQpCTBEeHHOI HAIAOHAABHO TTOAH-
tuxu Poccuiickoit Qepeparu Ha meproa Ao 2025 1.;

5) OcHOBbI TOCYAAPCTBEHHOMN KYABTYPHOMN OAUTHKY;

6) Crparerus passurus HHGOPMAIMOHHOTO O6IIECTBA
B Poccwmiickoit @epeparum Ha 2017-2030 rr. [8];

7) Vkas [pesupenra PO or 21 nroas 2020 1. N 474
«O HaIMOHAABHBIX IleAsIX pasBuTHs Poccuiickoit
Depepanun Ha mepuop Ao 2030 r.» [9].

Ilpu BHeApeHUH COBpEMEHHBIX TEXHOAOTHIL 0COO0e
MeCTO 3aHUMaeT IpobAaeMa obecreveHus 6e30MacHOCTH
rpakpal PO M HHCTHTYTOB IpaXKAQHCKOTO OOIIecTsa.
K BBI3OBaM M yrposam, CymecTBYIOIIUM B IU(POBOI
CpeAe Ha AQHHOM 3TaIle, OTHOCATCS: MOCSTaTeAbCTBA Ha
KubepOe30macHOCTb, HapylIeHHe 3alIUThl I1ePCOHAADb-
HbIX AQHHBIX, KHOEpaTaK{ Ha IIPOMBIMIAEHHBIE OOBEKTBI,
KUOEpIPeCTYIIHOCTh, KHOEpPHACHAHE, CO3AAHHE AMII-
$elK-BUAEO B UHTEpPHETE U COLIHAABHBIX CETsIX, IOAMEHa
TB- m papHOKOHTeHTa, pas3MeljeHHe Ae3MHpOpMaIiu
B COITMAABHBIX CeTSIX, Ha ITUPPOBBIX MAATOPMAX, B3AOM
MHPOPMALIMOHHBIX 0a3 AAHHBIX rpaxaad PO u mpompim-
AeHHbIX 00bekTOB. KpoMe TOro, He0OXOAMMO KOHTPOAH-
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poBaTh COOAIOACHHE 9THYECKUX MIPHHIUIIOB IpPHMeHe-
HHS HCKyccTBeHHOTo nnteasexra (MN) [10].

ITpy usydeHHH OCHOBHBIX M3MEHEHHMIl B 0bAacTH
TOCYAQPCTBEHHOTO PETyAUPOBAHHMS HHCTUTYTOB IpaX-
AQHCKOTO 0011ecTBa B If$POBOIL CpeAe CTOUT 0OPATUTD
BHUMaHHE Ha CAEAyIOIUe HampaBAeHus: 1) mpaBoBoe
peryAMpoBaHue AeATeAbHOCTH LUPPOBHIX NAATHOPM;
2) uudposble MAATPOPMBI KaK paboToAaTeAr, COBAIO-
A€HMe TPYAOBOTO 3aKOHOAATEAbCTBA IMPPOBbIMU ITAAT-
$opMaMM U UX COTPYAHHKaMH; 3) IPaBOBOE PeryAHpO-
BAaHME COIJMAABHBIX CeTell M MOOHABHBIX ITPHUAOXKEHHIT;
4) IpaBOBOL CTATyC rOCYAQPCTBEHHBIX MEAUA U YACTHBIX
CMU]; S) peryaupoBaHre peKAAMHOTO PbIHKA U HHTEp-
HET-KOHTEHTa; 6) MeCTO M POAb MeAUa B M30UpaTeAbHOI
cucTeMe; 7) peryAMpOBaHHe LU$POBBIX MAATPOPM Kak
MHCTPYMEHTa AAS OHAAIH-TOAOCOBAHHS; 8) IPABOBOE pe-
IyAMPOBaHHE HCTIOAB30BAHUS aKyCTHYecKoil (peueBoit)
uHPOpPMaIUK; 9) pPeryAMpOBaHHIe aBTOPU3ALUH U AyTeH-
TUPUKAIMU HUPPOBHIX YCTPONCTB Ha MHPOPMAIIMOHHbIX
pecypcax; 10) mpaBoBoe peryAMpoBaHHe HCTIOAb30BaHHUS
TePCOHAABHBIX AQHHBIX; 11) HCKYCCTBEHHDII HHTEAAEKT
¥ aBTOPCKOe TPaBo; 12) mpasa Ha akkayHT (y4eTHylo 3a-
TKCh) Ha UPPOBBIX MAATYOPMAX H Ap.

Takum 06pasoM, COBpeMEHHOEe POCCHICKOe 006-
IECTBO CIIOCOOHO YYacCTBOBATb B YIPABACHHU AEAAMU
rOCyAapCTBa, POPMHPYS TOCYAAPCTBEHHbIE OPTAHBI, BbI-
CTyIIasi C MHUIIMATUBAMU U M3AOXKEHHEM O0II[eCTBEHHOTO
MHEHMsI, yJacTBYsI B TOAOCOBAHMSX, IPOBEACHUH ObIje-
CTBEHHOM 3KCIIePTHU3bI 3aKOHOB U T.A.

TOCYOAPCTBEHHOE PEMYJIMPOBAHUME
TEXHONOTMMM MCKYCCTBEHHOTO MHTESJIEKTA
KAK MMPOBOWM TPEH[

HoBas peaabHOCTD B yCAOBHAX 9KOHOMUYECKUX CAHKITHI
AuKTyeT HOBbIe ycAoBus. Crasnm 6oaee BoCTpeGOBaHBI
YAAA@HHbIE CePBUCHI, B TOBCEAHEBHYIO )KU3Hb BHEAPSIOT-
Csl TeXHOAOTMHU MCKYCCTBEHHOT'O HHTEAAEKTA, KOTOpbIe
YCKOPSIIOT TIPOLIeCC IOAYYeHHsI OOPATHOM CBSI3M IpH
peleHnH aKTYaAbHBIX COLIMAABHBIX pobaeM. B Poccun
B HaCToslIjee BpeMs BeAeTcsl obcyxaeHne npoekra Hu-
¢$opmarmonHoro, uau Lludposoro, koaekca Aas pery-
anposanust IT-cdeppl, 06AAIHBIX CEpBUCOB, TEXHOAOTUI
M, B TOM 4ricA€ CHHTETHYECKOTO KOHTEHTA, CO3AaBae-
Moro npu nomoiu M.

HameTnauch caepyromue OCHOBHbIE TPEHADL B cde-
pe rocypapcrsenHoro peryauposanus VI u muépo-
BbIX TexHororuii B Poccun u mupe: 1) ayrenTnduxa-
1Ml KOHTEHTAa M OTCAEXHBAHUE ero IPOMCXOXAEHUS;
2) MapKMpPOBKa CUHTETHYECKOTO KOHTEHTA, CO3AAHHOTO
FICKYCCTBEHHBIM HMHTEAAEKTOM; 3) OOHapyXkeHHe CHH-
TETU4eCKOrO KOHTEHTa; 4) MpeAOTBpAIjeHHe CO3AAHMS
redeparuBHbiM M MaTepuasoB ¢ mpormaraHpoil HacH-

AVISL MAY CO3AQHUSI MHTHMHBIX H300PaXKEHUI PeaAbHBIX
AIoAelt 6e3 BX coraacus; S) IpUMeHeHHe IPOrPaMMHOTIO
obecrieueHNsT AAS TECTHPOBAHHUS, HCIIOAB3YEMOTO AAS
yKa3aHHbIX BBIIIE LieAeil; 6) ayAHT U MOAAEPIKaHUe CHH-
TETUYeCKOTO KOHTEHTa, 7) ayAUT LUPOBBIX MAATYOPM;
8) ayAHuT 63 ePCOHAABHBIX ARHHBIX M [IPEAOCTABACHHE
Pe3yABTaTOB IPOBEPKH B TOCYAAPCTBEHHBIE OPTaHBI;
9) 6opnba c AesmHPOpMALHeEl Ha UPPOBBIX MAATHOP-
MaxX U B COLJAAbHbIX CeTSIX.

B Poccun B 06AacTH IpaBa aKTHBHO OOCYXAQIOT-
Csl CAepyIoIue IIPOOAEMBI, CBSI3aHHBIE C IIPHMeHeHHeM
uupoBbIX TexHoAorwit [11]:

1) aBTOpCKHe MpaBa Ha TBOPYECKUE IPOAYKTbI, CO3-
AQHHbIE C IPUMeHeHHeM reHepaTHBHbIX HellpoceTei
¥ uHbIX TexHoaoruit 1;

2) samuTa YeA0BeKa OT ONACHOCTel PO6OTH3ALY;

3) mpaBo Ha UCIOAb3OBaHHE HHPOPMAIMOHHBIX TeX-
HOAOTHM U OTKAa3 OT HUX;

4) mpaBo Ha KOMMYHHUKALHIO 4eAOBEKa C 4eAOBEKOM
6e3 ncroapsosanus VH;

S) HpaBCTBEHHBIE U PABOBbIE IPHUHIIIIBI CO3AAHHS
IPOrPaMMHOTO KOAQ AAS YIIPABACHHUS COLMAABHBIMU
CeTAMU ¥ APYTUMH HHPOPMAIIMOHHBIMHU PeCypCaMHy;

6) U kak ucroaHuTeAb QyHKIUII HAA3OPR, KOHTPO-
Asl, <TIPABOCYAHSI>;

7) IIpaBO YeAOBeKa He IOABEPIaThCsl CYAy HAU IIPHU-
HY>XAeHHIo co croponst M.

PaccMarpuBast 0oCHOBHbIE H3MEHEHHS T'OCYAAPCTBEH-
HOTO peryAMpOBAaHHS HMHCTUTYTOB T'PAXKAAHCKOrO 00-
mecTBa Ha EBpasuiickoM KOHTHHEHTe, CTOUT OTMETHUTD,
9TO a3MaTCKHe CTPAHBI, AEMOHCTPHUPYS BIIEUATASIOIIHE
IPUMepHI IPOIPecca, COXPAHSIOT CBOI0 CAMOOBITHOCTS,
Geperyr Tpasuimn. B pookaase Beemuproit accormarmm
KypHaAuCcTOB 3a 2022 1. «Pa3BuTne cpeacTB MaccoBOM
undopmariuu Kuras» oTrMeueHO, 4TO HOBBIE TEXHOAO-
UM CIIOCOOCTBOBAAU IIPeOOPA3OBAHMIO M HHHOBALH-
OHHOMY pPa3BUTHIO CTpaHbl. HameTmamcp caepyromue
TEHACHIJUH: Pa3BUTHE HOBBIX MHHOBAIJMOHHBIX TEXHO-
AOTHH, UCIIOAB30BaHME MeAHanAaTdopM, nudpposas me-
peaaya AQHHBIX, BUACOTEXHOAOTMH BBICOKOH YETKOCTH,
SG u M. I'saBHbBIE TEHACHITMH B UHAYCTPHH HOBOCTHBIX
CMMU Kuras — oMHEMeAHa H KOMMYHHKAIIMS Ha OCHO-
Be maatdopm [12].

CrouT yIOMSHYTh BOXXHYIO IIPaBOBYIO HOPMY, ITPHU-
matyio B Kurae B 2017 r., — mepBbIit obmerocyaap-
CTBEHHBI 3aKOH 0 KHbepbe30MacHOCTH, peryAUpPyIOHit
OTHOIIEHHUS, CBS3aHHbIE C IIEPCOHAABHBIMH AAHHBIMH.
CoraacHo 3TOMy 3aKOHY, AASL UHYOPMAITOHHBIX CUCTEM
BBOAUTCS IIATHYPOBHEBAS IPAAALIUS IO CTETIeHH BAUSHHUS
Ha 6e30IacCHOCTb rocypapcrsa. Takas rpaparys mo3Bo-
AsieT 60Aee TOAHO KOHTPOAHPOBATh GYHKIMOHHPOBAHUE
HHPOPMAIIMOHHOTO MPOCTpaHCTBA. [T0AOOHBII TOAXOA
AQeT BO3MOXXHOCTb PeryAMPOBaTh HHPOPMAIIMOHHBIE CH-
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CTeMBI, IPOBOAUTD AyAUT LIU(PPOBBIX PECYPCOB, KOTOPbIE
XPaHAT U 06pabaTHIBAIOT BAXKHYIO AASL [OCYAQPCTBA HH-
$opmaruo. Apyroit BaXXHOM HOPMO SIBASI@TCS peTyAU-
pOBaHHe TPaHCIPAHUYHOM Iepepaur nHpopmanuu. ITo
9TOM IPHUYKMHE MHOTHE TPAHCHAIIMOHAAbHbIE KOMITAHHH
OBIAM BBIHY>KAEHDBI IIePeHEeCTH XpaHeHHe HHPOPMAIINH
0 KUTANCKIIX IIOAB30BATEASIX CBOUX YCAYT B AQTa-LI€HTPHI,
pacroaokeHHsle Ha Teppuropun Kwuras. IlpaBureas-
crBo KuTas momso mo myTu IleHTPaAM3aliu PeryAnpo-
BaHMs OTHOLIEHU, CBSI3aHHBIX CO COOPOM U 06paboTKOi1
IIePCOHAABHBIX AQHHDIX CBOHX IPAKAQH.

B 2021 r. Acconmarust cAyx6 cereBoro Bemanus Ku-
Tasl OIyOAMKOBAAQ CITHICOK TeM, II0 KOTOPBIM II0AB30Ba-
TEASIM HeAb3sI ITyOAMKOBATh MATEPUAADL B HHTEPHETE, UTO
SIBASIETCS. M3MEHEHMSIMH TOCYAAPCTBEHHOTO PeryAHpO-
BaHus B upoBOIt cpepe. ITop 3ampeToM OKa3aAUCh HH-
$opMaIfOHHbIE MATEPHAABL, HAHOCSIIUE YIepb NMHAXY
cTpaHsl: OcKopbAeHue daara, repba v rumua. B corpraas-
HBIX CETSIX HEAb3sI [IyOAMKOBATD BHAEOPOAHKH M MaTEPU-
aABI, BRICMEMBAIOLINE IPABUTEABCTBO CTPAHBI U OCKOP-
OASIIOIIIIe HALJOHAABHYIO KYABTYPY, S3bIK U PEAUTHIO.

Ecau TOBOPHUTD 0 MHPOBOIT IIPAKTHKE, TO CTOUT YIIO-
MSHYTb, 4T0 25 aBrycra 2023 r. opuIMAAbHO BCTYIHA
B CHAY eBporelickuit 3akoH o udposbx yeayrax (Digital
Services Act — DSA) [13]. On 0653bIBaeT TeXHOAOTH-
veckux ruranToB Google, Facebook, Amazon u apyrue
KOMITAHHH COOAIOAATD CTPOTHE HOPMbI, HAAArasi HA HHX
OTBETCTBEHHOCTb 3a pasMeljaeMblil II0Ab30BATEAIMH
KOHTEHT. AaHHBIl 3aKOH IIPeCAeAyeT TPU KOHKpPETHbIE
neau: 1) 6oree adpdexTUBHO 3amuimaTh MOTpebUTEACH
¥ MX OCHOBHbIE MPaBa B HMHTEPHETe; 2) CO3AATb MOLI-
HYIO CHCTeMY IPO3PAYHOCTH U IIOAOTYETHOCTH AASL OH-
AQitH-TAaT$OPM; 3) CIIOCO6CTBOBATD MHHOBALMAM, POCTY
M KOHKYPeHTOCIIOCOOHOCTH Ha MHPOBOM phiHke. Kpome
toro, B EC peiictByer Kopekc NMpakTuku B OTHOIIEHHM
Aesunpopmanuu [14]. On copepxur 44 obs3aTeabcTBa
11 128 KOHKPETHbIX Mep B cAeAytomux obaactsx: 1) pacim-
peHHe TIPaB U BO3MOXHOCTe}! [I0AB30BaTeA€i; 2) paciiu-
PpeHwe IIpaB coobIecTBa, IPOBepsIoNIero GpakTsl B UPpo-
BOi1 cpeAe; 3) COKpallleHHe MAHUITYASTHBHOTO KOHTEHTA
¥ MApPKUPOBKA PeKAaMbl; 4) IIpoBepKa HHPOPMALIH O Me-
CTe pasMellleHHs. PEKAAMBL; 5) CO3AAHHE LUPPOBOTO LjeH-
Tpa IPO3PAYHOCTH, AOCTYIIHOTO AASI BCEX IPAXKAAH.

BbIBOL

ITudppoBble TEXHOAOTHH CHOCOOHBI BAUSITH Ha IIPOLIECC
COLIMAABHOM KOHCOAMAALIMU OOIIECTBA, TO3BOASIOT CO3-
AQBAaTbh HOBBIE CIIOCOODBI B3aHMOAEHCTBHS IOCYAQPCTBA
U MHCTUTYTOB IPOKAAHCKOTO O0IeCTBa, CTUMYANPOBATH
y4acTHe HHCTHTYTOB IPOKAAHCKOIO obmjecTsa B oOle-
CTBEHHBIX IPOL|ECCaX, CO3AABATh HOBble POpPMBI 0bIie-
CTBEHHOT'O KOHTPOASL.
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B cBs3M ¢ HapacTarOMUMH IpoIlecCaMi HHTETPAIUU
[1eAeCOO0Pa3HO CIIOCOOCTBOBATH CO3AAHHIO HOBBIX Me-
XaHM3MOB IIPAaBOBOTO PEryAMPOBAHUS B3aUMOAEHCTBHSA
BAACTHBIX CTPYKTYp M HHCTUTYTOB I'PXXAQHCKOTLO 00-
I[eCTBa, KOTOPbIe IIO3BOASIT KOOPAMHUPOBATb ACHCTBUS
Pa3AMYHBIX OpraHoB. Heob6XOAMMO pasBUBaTh M TpaHC-
¢$opmupoBaTh LUQpPOBbIE MAATPOPMBI B IIEASX IIOMCKA
U IIPeAOCTABACHHSI HEOOXOAMUMBIX BO3MOXKHOCTEN AAS
IOBBIIIEHHS KAYeCTBa XXU3HU rpakAaH. C oMOmIbIo -
POBBIX TEXHOAOTUI FOCYAAPCTBO MOXKET CO3AATD CUCTEMY
3AIUTHI TPAKAAH OT OIACHBIX TOBAPOB M HE3aKOHHOIO
HHTEPHET-KOHTEHTa, OOECIeYnB BO3MOXKHOCTh COO0-
IaTh O HE3aKOHHOM KOHTEHTe, cobuparb MHGOPMALUIO
O HeKauyeCTBEHHbIX TOBapaX, KOHTPa(aKTHOH IIPOAYK-
LY, IIyTeM BBEACHIS O0SI3aTEABHBIX, YAOOHBIX AASI IIOAB-
30BaTeAs CHUCTeM MapkupoBku. L[u¢posble TexHosornu
[PEAOCTABASIIOT BO3MOXHOCTb OTCAEXHBATh U OAOKH-
pOBaThb 9KCTPEMHCTCKHE BBICKA3BIBAHI, Pa3 KUTAIOIIIe
ME)KHAITOHAABHYIO HEHABHCTD, CO3AABaTh HOBbIE (OPMBI
00IleCTBEHHOTO KOHTPOASI, IIPHBAEKASI AASL 9TOTO HEKOM-
MepuecKHe M HelpaBUTEAbCTBEHHbIe OPraHU3AllUH, pe-
AWTHO3HBIE 00BeAMHEHIS X HEOOXOAUMBIX 9KCIIEPTOB.

Cucrema npaBa Kak 9 $eKTHBHBIA O0IeCTBeHHbIN
PEryAsITOp, CIOCOOHA BBIAEAUTH HOBYIO KaTE€TOPHIO IIpa-
BOOTHOIIEHHH, KOTOpPble MMEIOT ITHPPOBYIO IPHUPOAY,
4TO CBUAETEABCTBYET O BHICOKOM YPOBHE IIpOrpecca Iju-
Buamsanun. CyljecTByeT HeOOXOAMMOCTb MOAEPHH3a-
LIV IIPABOBBIX IOAXOAOB K PEryAHPOBAHHUIO O0OIeCTBEeH-
HBIX OTHOIIEHHI, KOTOPbIe COCTABASIOT PYHAAMEHT AASL
AQABHETIIEro 0OLeCTBEHHOIO PAa3BUTHSL.

B nudpoBoit cpepe rpaxkaaHe MOIYT BBIOMpPATh pas-
Hble CIIOCOOBI noAydenus uH$opMmanuu. Paszanunble
HCTOYHMKU IUPPOBOM MHPOPMAIIUM MOXKHO YBA3bIBATh
10 BpeMeHH, TEPPUTOPHH U CIIOCOOY MepeAadn AQHHBIX,
COOTHOCHTbH C CYILIECTBYIOLIUME COLHAABHBIMU HOTPeO-
HOCTSIMH.

TpaAULIOHHbIE CIIOCOOBI B3aUMOAEHMCTBHSI MHCTH-
TYTOB IPAKAAHCKOTO OOIIeCTBa M OCYAQPCTBA MOXKHO
MOAEPHH3UPOBATH IIPH TOMOITH LIUPPOBHIX TEXHOAOTHIL.
CrpaTeruss OMHUKAHAABHOCTH IIPEAIIOAATaeT IIOCTO-
SIHHOE OTCA€XXHBAHHE IIPEAIOYTEHHUI U IIOTpeOHOCTeH
rpaxpaH. Ocobyro BaKHOCTD IIPHOOPETAIOT CHCTEMATH-
3anusa MHQOPMAIMH M 3aIIUTa NMEepPCOHAABHBIX AAHHBIX,
Hampumep uH$popmanus o IP-appecax, cTpane, peruosxe,
ropoAe MPOXKUBAHUA. AASL 9TOLO TOCYAAPCTBY HeOOXo-
AHUMO pa3pabaTbIBaTh CIIELMAAbHbIE CPEACTBA 3AIUThI
AQHHBIX, TEXHHYECKIe CPEACTBA U AATOPUTMBI PACIIO3Ha-
BaHMS ONACHOTO MAHHUIIYAITUBHOIO KOHTEHTA, IOAHTH-
Yeckoil pekaambl U peaunpopmarmu [ 15]. Crout yaeants
BHHUMAaHHe PeryAHPOBAHUIO ACATEABHOCTH B ITU(PPOBOI
CpeAe C MCIIOAb30BAHHEM MEXaHM3MOB PBIHOYHOTO pe-
TyAMPOBaHUs, (QYHKIMOHHPOBAHUIO  KOHKYpPEHTHbIX
PBIHKOB. BaXXHO YCTpaHHTb paspbIB MeXAY IPHHATHIMH



WORKS ON INTELLECTUAL PROPERTY Vor. 49 #2 2024

MIPABOBBHIMU HOPMAMH M CAOKHBIIENCS COLTMAABHOM ITpaK-
TrKOi1. Heo6X0AMMO BHIPabOTaTh € AUHBIE IPABOBbIE IIOA-
XOABI AASI HCTIOAB30BAHHUS PA3AMYHBIX HHTEPHET-PeCcypCoB
U IUPPOBBIX MAATPOPM B YCAOBHAX LUPPOBOTO U TEXHO-
Aormaeckoro cysepenurera Poccun [16].

Ha ocHoBe usyueHus u 0600mmeHns 001eMUpOBO
IIPAaKTHKH MOAEPHHM3AIlMd U (QYHKITMOHHUPOBAHHS CH-
CTeMBI TOCYAAPCTBEHHOTO PEryAMpOBAaHMS HHCTHTYTOB
IPKAAHCKOTO 00IIeCTBa MOXHO CAEAATD BBIBOA, UTO CH-
CTeMa rOCyAAPCTBEHHOT'O YIIPABACHHUS YCAOXKHSICTCS, II0-
BBIIIAETCSI POAb OOIIeCTBEHHOTO KOHTPOASI, K KOTOPOMY
IPeABSIBASIIOTCS] HOBBIE TPeOOBaHIIL.

OO6mecTBO MPU3BAHO B3ANMOAEHCTBOBATb C OCY-
AApPCTBOM dYepe3 OOLjeCTBeHHBIE HHCTHTYTHI, a paspa-
OOTAHHBIA KOHCTHTYIJIOHHO-IIPABOBOM M OpTaHM3a-
IIMOHHBI MEXaHH3M TaKOTO B3AaHMOAEHCTBHA AOAKEH
obecrevnBaTh CTAOMABHOCTb IIOAHTHYECKOTO PEeXHMA
[17]. Lleaecoo6pasHo croco6CTBOBATH COBEPUIEHCTBO-
BaHUIO POCCHHCKOTO 3aKOHOAATEABCTBA AAS CO3AQAHMSA
U HCHOAB30BAHUA IMQPPOBBIX TEXHOAOTHH, IO3BOASIO-
mux 9¢pPeKTHBHO OCYIIECTBAATL OOIIeCTBEHHBIN KOH-
TPOAb M y4acTHe MHCTUTYTOB IPAXKAAHCKOTO 0bIecTsa
B 00IIeCTBEHHbIX IIPOLjeccax. JTO MO3BOAUT 3 (eKTHB-
HO IIPHMEHSTh COLIMaAbHble HHHOBAIIMH, IIOAAEPXKHBATD
TPOXAAHCKHE HHUITMATHUBBI U Pa3BUTHE T'PAKAAHCKOTO
obmecrsa B PO. I'ocyaapcTBeHHBIMU 1 o61ecTBeHHBIMU
HHCTHTYTaMH AOAXKHBI OBITh COBMECTHO IIP@ATIPHHSITHI
YCHAMS AASL IOMCKA KOHCTPYKTUBHBIX ITyTel paspeneHus
KOHQAUKTOB, HeH30eXXHO BO3HUKAIOIINX B 00I[eCTBe, TAe
AIOAM UMEIOT Pa3HOHAIpaBAeHHbIe uHTepecs [ 18].
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"I'he author is the one who determines the development
of mankind. Intellectual property guarantees the protec-
tion of rights and the ability to create new ideas and their
embodiments necessary for society. That is why the opin-
ion that the basic principles underlying the protection
of the rights of authors and other right holders must be
abandoned proves to be untenable despite its popularity
in recent decades.

But the scientists’ and legislators’ task is not only to
protect the rights of authors. It is much more compre-
hensive. It is necessary to ensure the author’s status in all
aspects, from the legislative enshrinement of his rights,
including the right to decent remuneration for the use
of the results of his creative activity, and ensuring their
implementation, to the acknowledgment of the author’s
merits by society and the individual, in particular from
the perspective of authorship.

The institute of authorship is traditionally the pri-
mary focus when studying the challenges of copyright.
Industrial property law in general and patent law in par-
ticular are neglected.

In addition, the necessity to protect the results of
creative activity, for which authorship is decisive, led to
the development of patent and copyright law as legal
mechanisms for the protection of intangible objects.

It seems interesting that the first laws, which replaced
the privilege with the obligatory principle of obtaining
a patent, did not provide the inventor with personal
non-property rights and, above all, the right of author-
ship, despite acknowledging the role of the inventor in
the development of a new technical solution.

Patent law developed gradually throughout the nine-
teenth century. The role of the author in initiating patent
procedures diminished. The Paris Convention for the
Protection of Industrial Property of 1883 [1] reflected
the applicant’s increasing significance.

However, the legislative acts stipulated not only the
patent owner’s exclusive right to use the invention but
also the personal non-property rights of the author of the
invention. The importance of authorship in inventorship
and patent law was a subject of discussion.

The London Act of 1934 introduced Article 4ter
[Patents: Mention of the Inventor in the Patent] to the
Paris Convention for the Protection of Industrial Prop-
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erty of 1883, stipulating the right of the inventor to be
mentioned as such in the patent [ 1, Article 4ter].

The theoretical prerequisites that caused the renewed
interest in authorship issues and prompted legislators to
reflect it in the patent laws can be found in the doctrine
of patent law, in the theories developed by scholars in the
XVIII century and comprehended by their followers in
the XIX century [2, p. 80-186].

It should be noted that even the proprietary theory,
which was later recognized as untenable by the develop-
ers of the concept of intellectual rights, emphasizes the
importance of authorship through the following thesis:
“the idea is the property of the author, although it is property
sui generis” [2, p. 101].

According to the theory of personal law (personal
theory), which is often attributed to Immanuel Kant and
developed by an outstanding Russian legal scholar of the
late XIX century Alexander Pilenko, the law (patent or
copyright law) is based on the invention (work), which
“becomes a part of the author’s personality by virtue of the ef-
forts expended on it” [2, p. 110-111]. This conditions the
author’s ownership of both original property rights and
non-property rights, including the right of authorship.

In the Soviet period of Russian state development,
the approach to legal protection of inventions and oth-
er objects of patent law was significantly transformed to
meet the needs of the state-controlled economy and the
prevailing regime. Despite the fact that the state typically
owned the property rights to the results of creative ac-
tivity, the authors still retained personal non-property
rights.

Currently, nobody doubts the necessity of author-
ship protection with respect to patent law objects and its
importance for the creation of new protectable products.

Creativity and, accordingly, authorship cannot be
associated or equated with entrepreneurship, despite the
expansion of creative activity, the emergence of indus-
tries focused exclusively on intellectual (creative) work,
and the qualitative transformation of intellectual activity
into paid professional activity.

Engaging in creativity on a regular basis, the au-
thor does not become less vulnerable or economically
more protected compared to the customers of his work
results. There is always a risk of creative failure. This is
acknowledged by the legislator, who generally limits the
author’s liability in such cases and sometimes provides
for more favorable consequences, such as remuneration
of the cost of work performed by the author prior to the
impossibility of obtaining the results provided for in the
contract. For example, according to paragraph 3 of Arti-
cle 769 of the Civil Code of the Russian Federation [3],
the customer bears the risk of accidental failure to fulfill
the contract and perform research and scientific work.

This is a crucial rule that protects the author and confirms
the legal opinion that society has towards him today.

The products of the author’s creative activity, even
if produced regularly, cannot be equated with goods
manufactured by entrepreneurs. We should not forget
about their significance for the development of science,
technology and culture, i.e., their general value (these
are goods for the whole society and not for an individual
consumer).

Intellectual law, aimed at stimulating creative activi-
ty and, consequently, authorship by establishing a system
of not only property rights but also personal non-proper-
ty rights, exists precisely owing to this value.

Authorship and the rights associated with it regard-
ing the results of creative activity, including patent rights,
are currently recognized worldwide. In particular, as
mentioned earlier, they are provided for in international
treaties establishing fundamental standards for the pro-
tection of certain results of intellectual activity.

The significance of the author is also provided for in
the international treaties establishing regional systems
for the legal protection of industrial property.

The Protocol to the Eurasian Patent Convention
on the Protection of Industrial Designs (hereinafter re-
ferred to as Protocol) was adopted on September 9,2019
[4]. Article 4 (1) of this Protocol defines the author of an
industrial design and also grants him the right to obtain a
Eurasian patent for the said object of patent law.

In addition, Article 6 (1) of the Protocol summariz-
es that a Eurasian patent certifies, inter alia, authorship
in respect of an industrial design, while Article 9 (1) of
that international treaty establishes that the author of an
industrial design has the right of authorship, i.e. the right
to be recognized as its author.

The classical understanding of the author and his or
her rights is also embedded nowadays in the legislative
acts of the States party to the Eurasian Patent Conven-
tion, including the Republic of Armenia, the Republic
of Belarus, the Republic of Kazakhstan and the Russian
Federation.

According to Article 18 (1) of the Law of the Re-
public of Armenia “On Patents” of March 30, 2021 [S],
and Article 18 (2) of the Law of the Republic of Arme-
nia “On Industrial Design” of March 30, 2021 [6], the
author (also known as inventor in respect of inventions)
is a natural person with the creative work whereof the in-
vention or industrial design has been created.

A similar definition of the author in respect of in-
ventions and industrial designs is found in Article 5 (1)
of the Law of the Republic of Belarus “On Patents for
Inventions, Utility Models and Industrial Designs” of
December 16, 2002 [7]. The definition of the author,
formulated in Article 9 (1) of the Patent Law of the Re-
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public of Kazakhstan of July 16, 1999 [8], as well as in
Article 1347 of the Civil Code of the Russian Federation
[3], does not differ from the mentioned definitions.

The provisions of these legislative acts also regulate
co-authorship. However, the persons who provided
non-creative assistance in the creation of an object of
patent law, such as technical, organizational, material
support, assistance in registration of rights, etc., are not
recognized as co-authors [see, for example, S, Article
18 (2)]. According to the Law of the Republic of Belarus
“On Patents for Inventions, Utility Models and Indus-
trial Designs” of December 16,2002 [7], and the Patent
Law of the Republic of Kazakhstan of July 16, 1999 8],
those who did not personally contribute to the creation
of the patent law object in a creative way are not recog-
nized as co-authors.

According to the above-mentioned national legisla-
tion, authors of inventions and industrial designs have an
inalienable right of authorship, which shall be protected
for an indefinite period of time [see, for example, S, Ar-
ticle 18 (3)].

The author shall have the right to be mentioned in
the application for invention or industrial design or the
patent as such [see, for example, S, Article 18 (6)].

The importance attributed to authorship in the Re-
public of Armenia, the Republic of Belarus, the Repub-
lic of Kazakhstan and the Russian Federation is evident
when analyzing the provisions of the legislative acts of
these States covering the right to obtain a patent. This
right is initially assigned to the authors of solutions pat-
ented as inventions or, respectively, industrial designs
[see, for example, 7, Article 6 (2); 3, Article 1357 (1) of
the Civil Code of the Russian Federation].

Other persons acquire the mentioned right by con-
tract, by succession or by certain statutory provisions.
The latter applies to so-called service industrial property
subject matters that belong to the employer, unless oth-
erwise provided for in the contract between him and the
employee [see, for example, 8, Article 10 (2)].

It is important to highlight that, although the word-
ing is dispositive, it does not in fact ensure the interests of
the authors of inventions and industrial designs created
as part of employment relations. The authors’ rights are
almost always limited in this case.

The opposite situation arises if the employer fails to
dispose of his or her rights over the service industrial prop-
erty subject matter within the period prescribed by law.
Then the right to obtain a patent for such subject matter
will be returned by virtue of the law to the employee.

It would be desirable for such a term to be reason-
able but not excessive in order to ensure the rights of
authors. However, the tendency is quite contrary in the
Russian Federation.
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The original wording of paragraph 2 of Article
1370 (4) of the Civil Code of the Russian Federation
[3] provided for a four-month period for the employer
to dispose of the service industrial property subject mat-
ter. As of January 1, 2022, this term was increased to six
months [9, Article 2].

For comparison, this term is limited to 3 months in
the Republic of Armenia and the Republic of Belarus
[see, S, Article 19 (6); 7, Article 6 (3)]. This term is 4
months in the Republic of Kazakhstan [8, Article 10 (7)].

But even in the case when a patent for a service in-
vention or, respectively, a service industrial design is ob-
tained by the employer, the author acquires the right to
receive remuneration [see, for example, S, Article 19 (7);
3, Article 1370 (4)]. This right is of a compensatory na-
ture and is intended to encourage the creative activity of
authors of technical, artistic and design solutions, which
is the main function of patent law.

The fair remuneration of authors for the use of the re-
sults of their creativity is becoming more and more urgent
since their creative activity is becoming more organized
and is often carried out during the course of employment
by entire teams. Guarantees of such remuneration, estab-
lished by legislative acts in the form of minimum rates ap-
plicable regardless of whether the author and his employer
have concluded an agreement on the amount of remuner-
ation paid to the author, are more important than ever.

In conclusion, I would like to draw attention to the
close connection between certain number of industri-
al property objects and scientific projects. Inventions,
utility models, selection achievements, topologies of in-
tegrated circuits, industrial designs, being the results of
scientific, scientific-technical, artistic or design creativity,
are often disclosed in scientific papers, such as disserta-
tions, monographs, articles, etc. The authorship that led
to the creation of some protected objects also leads to
the creation of others. However, the latter are protect-
ed by copyright rather than industrial property law. This
does not diminish the importance of scientific works and
requires the formation of a regulatory framework aimed
at protecting the interests of their authors, employers,
and often the state, when such works are used for defense
and other strategically important purposes.
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B aexabpe 2006 r. 6p1aa npuHsiTa yacTb YerBepras ['pax-
AQHCKOro kopekca PO (Aa.Aee —TIK P(D), BCTYIMBIIAs
B cuay c 1 suBapst 2008 r. ITponecc pa3paborku mpoekTa
u nipuHATHA YacTh dYeTBepToit 'K P® oxpyxeH paszamy-
HBIMH MH(AMH, YaCTh U3 KOTOPBIX CO3HATEABHO CO3AaHA
AASI BBeAEHHSI OOIeCTBEHHOCTH B 3a0Ay)KACHME, a 4aCTh
IIOSIBIAACh HA OCHOBE CAYXOB U3-3 OTCYTCTBHSA Y ITyOAH-
K¥ 00b€KTUBHON HHPOPMALIUHL

51 He 6yAy OCTAaHABAMBATBCSI HA TOM, KEM M KaK B ITe-
puoa ¢ 1994 o 2006 r. Beaach paboTa Hap HECKOABKIIMU
IPOEKTAMHU TeX HOPM 00 MHTEAAEKTYaAbHOH COOCTBEH-
HOCTH, KOTOpBbIe IIpeasararoch Bkarouuts B 'K PO. Or-
Medy AMIIb, YTO IIPOEKTOB OBIAO HECKOABKO M OHH KOH-
IIENITyaAbHO OTAMYAAMCH APYT OT Apyra. Te, xTO XOuer
00Aee AETAABHO O3HAKOMUTBCS C HUMH, MOXKET HANTH UX
B COOpHHKe AOKYMEHTOB, IIOCBSIIEHHOM HCTOPHHU KO-
AMQUKALMH POCCHIICKOTO 3aKOHOAATEABCTBA 00 MHTEA-
AekTyaabHOIt cobersennocTH [ 1] (oM. Tawke [10]). Tam
JKe MMeeTCss MHOTO APYTUX AIOOOIBITHBIX MATEPHAAOB,
CBSI3AHHBIX OOCY>KACHISIME IIPO€KTa 4ACTH eTBEPTOM
I'K PO, oT3piBaMH Ha IPOEKT, 9KCIIEPTHHIMHU 3aKAIOUCHH-
SIMH 11 T.IL.

Xouy pasBesTb OAMH U3 MUPOB OTHOCHUTEABHO pas-
paborku u npuHsaTHs Yacti yetseproit 'K PO, xoTopsiit
AO CHX IIOp THPXUPYETCS U KOTOPOMY MHOTHE BepsT.
Taxum MupoM sBAseTCS OQHUIIHAABHAS BEPCHSL O TOM,
9ro mpoekT Jactu yerBepTort 'K PO craa pesyapraTom
YIOPHOM paboThl GOABLIOrO HAYYHOTO KOAAEKTHBA, KO-
TOpas BeAach Ha NPOTHKeHHMH mocAeaHux 10-1S5 aer.
Mesxay TeM 3TO He COOTBETCTBYeT ACHCTBUTEAbHOCTH,
1ocKoAbKY dactb derBeprasi 'K PO umeer manro obmero
C TeMH IIPOEKTaMH KOAUPUIIMPOBAHHOTO 3aKOHOAATEAD-
CTBa 00 KHTEAAEKTYaAbHOH COOCTBEHHOCTH, KOTOpBIE
OBIAY IOATOTOBAEHSI B [IPEAIIECTBYIOLIIE TOADL, A €€ pas-
PaboTYMKAMH SIBASIOTCSI B OCHOBHOM He Te AMIJA, KOTO-
pble paboTaAu Ha IPOEKTAMHU paHee.

AAst TOro 4T06bI YOEAUTHCS B ICTHHHOCTH [IEPBOTO
U3 O3BY4EHHBIX T€3HCOB, AOCTATOYHO IIPOCTO CPaBHHUTH
paHee MOATOTOBACHHbIE IIPOEKTHI C TEM, UTO CTAAO B UTO-
re yactpio yetBepToi 'K P®. ITockoAbKy HX cpaBHeHHE
3aHSIAO GBI MHOTO MeCTa, OTMeYy AHIIb OAMH IIPUHIIMIIHI-
AAbHBIN MOMEHT: BCe IPEAbIAYIHe IMPOEKThl MCXOAHAU
U3 TOTO, YTO HAPSIAY C 3aKpeIIAeHIeM IIOAOXKEHHUIT 00 1H-

TearekTyarbHOM cobcrBerHOCTH B 'K PO AOAKHBI OBITH
COXpaHeHbI CIIeIMaAbHbIe 3aKOHbI — aBTOPCKUH, ITATEeHT-
HbIi, O TOBAPHBIX 3HAKAX U T.A.

YTBepixaeHHE O TOM, YTO paboTa Hap MPOEKTOM Be-
Aach Ha mpoTspkeHun 10-1S AeT, ToXe He COOTBETCTBYeT
AeficTBuTeAbHOCTU. HanpoTus, mpoexT yacTy yeTBepTOi
I'K PO 6b1A TOATOTOBAEH B PEKOPAHO KOPOTKOE BpeMsL.
He Mory HasBaTh TOYHO 3TOT BPeMEHHOH IIEpPHOA, HO
HPEAIIOAOXKUTEABHO OH COCTABASIET BPSIA AM OOAee TOAQ.
AeAas AQHHBIN BBIBOA, 5 ICXOXY M3 TOTO, 4TO BIIAOTD AO
cenTs6pst 2005 r. Munnevatu P®', a sarem Munobpa-
30BaHMA PO npeAnpHHUMAAU TIOTIBITKH IPOBECTH Yepes
T'ocaymy PO mpoexr o 3akpenaerun 8 'K PO avms 06-
IIVX TIOAOYKEHHI 06 MHTEAAEKTYaABHOMN COOCTBEHHOCTH.
Hamomsro, 4T0 AQHHBII MpoeKT 6b1A 0406per CoBeToM
10 KOAMGHKALMK ¥ COBEPIIEHCTBOBAHMIO IPAXKAAHCKO-
ro 3akoHopaTeabctBa Tpu Ipesuaente PO B pexabpe
2003 r., a yxe B $peBpase 2006-ro 6bIA BrepBble OOHA-
poaosaH npoexT yactu yerBeproit 'K PO, xoTopsrit co-
A€pIKaA pa3BepHYTHIE IOAOXKEHIS 00 HHTEAAEKTYaABHOM
COOCTBEHHOCTH, 3aMeHsIoIe COOOi BCe CIeliaAbHbIe
3aKOHBL

ITpu aTOM, €CAM IIpesKHHE IPOEKTHI AOBOAUAKCH AO CBe-
AEHUSI CIIELIAANCTOB U IIpaBoobAasaTesett, a B 90-e TOAbI
Aaxe my6aukosaauch B mevatu [10], To mpoexr wactu
uerBeproii 'K P® roroBuacs B 06CTaHOBKE CTpOKafi-
IIeil CEeKpPeTHOCTU AOCTaTOYHO Y3KOM TPYIIION paspa-
6otunkoB. Bo BcskoMm caydae, Ao ¢peBpaas 2006 r., kor-
Aa mpoekT yactu derBeproit 'K PQ 6bia HampaBaeH Ha
COrAacOBaHUe B MHHHCTEPCTBA U BEAOMCTBA, O TOM, YTO
BEAETCsI HHTEHCUBHAS paboTa HaA HOBBIM IIPOEKTOM da-
cru yeTBeproit 'K P®, HUKTO U3 CIIeIHAAMCTOB AQKe He
AOTAABIBAACSL

IpoexT wactu yerBepToit 'K PO 6p1A MOATOTOBACH
He TOABKO YAAPHBIMH TEeMIIAMH, HO M B COOTBETCTBHHU
¢ usBecTHbIM npuHuUIoM «He 6oru ropmku o6sxura-
10T>. B cocraB pabodeil IpyIIIbl BROAUAM AWIIb TpoOe
y4eHbIX, MMEIOIUX Hay4YHbIe 3aCAYTH B cdepe MHTeA-
AeKTyaAbHOR cobcrBeHHOCTH — AA. Tpaxrenrepy,
E.A.TIaBaoBa u B.O. Kaastun®. OcrasbHble 4aeHbI pabo-
4ejl IPYIIIbl, HICKOABKO MHe M3BECTHO, Hay4YHBIMHU H3bI-
CKAHMSIMU B AQHHOM OOAACTH HHKOTAQ He 3aHHMAAKCD’.
OrTAy4ueHIe CIIELHAAUCTOB OT PabOTHI Hap IPOEKTOM da-
cru yerBepToit 'K PO 65140 BIOAHE CO3HATEABHBIM IIa-
TOM, IIOCKOABKY, HAAO TTOAAraTh, Pa3paboTYHKK C CAMOrO

' AsTop umeert B Biay Munucrtepctao PP no genam neuaty, tenepa-
OMOBELLGHMS U CPEACTB MACCOBbIX KOMMYHMKALMIK. — [Tpumey. pea.
2 ®opmanbHo aawHyio rpynny sosmaensn B.P. dkoenes, a pak-
TMyecku Bcei pabortoit pykosoamn A.J1. Makosckuii.

® Mpodeccop B.A. [losopues, nog pykosoactsom koToporo 6bi10
MOArOTOBNIEHO HECKOSILKO NPEAbIAYLUMX MPOEKTOB, CKOHYANCS B HA -

yane 2003 r.
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HAYaAa 3HAAH, YTO HAES TIOAHOM KOAMPHKALUK 3aKOHO-
AATEABCTBA 00 MHTEAAEKTYaAbHOM COOCTBEHHOCTH B CO-
craBe 'K PO 1 KOHCTPYKITMS e AHHOTO HCKAIOUHTEABHOTO
IIpaBa He IIOAYYAT IIOAAEPIXKKH IIPOPECCHOHAAOB.

U B aToM paspaboruuxu He omubamncs. Kak ToAb-
ko mpoekT dactu derBeproit 'K PO craa pocrosHmem
00111eCTBEHHOCTH, IPAKTUIECKU BCe, KTO TAK HAM HHAYe
FIMEA AEAO C MHTEAAEKTYaAbHOMN cOOCTBEHHOCTHIO (yde-
Hble, IIPAKTHKYIOIME IOPUCTHI, IIPEACTABUTEAU IIPABO-
06AapaTeaeii, TBOPYECKUX COI30B, IPEATIPUHUMATEAEIT ),
He TOABKO BBICTYIIMAM C €rO KPUTHKOH, HO U BBICKA3a-
AHICD TIPOTHB €TI0 IPHHATHS H IPEAAATAAN OTPAHUYHUTHCS
3akpenaeHreM B 'K PO ToApko 06mux MOAOKEHHUIT 06
HHTEAAEKTyaAbHOM cobcrBenHOCTH. Hanbosee Heoxw-
AQHHOM OBIAQ peaKIsi Ha MPOEKT MUHHCTEPCTB H Be-
AOMCTB, KOTOPBIM IIPOEKT ObIA HAIIPABAEH HA PaCCMOTpe-
Hue. XOTs TOTAAIIHMIL IIpeAceAaTeAb IpaBuTeAbcTBa PO
A.A. MeaBeaeB, TPeACTABHBIINIL IPOEKT, IPSIMO 3asIBHA,
9TO IIPOEKT, [I0 er0 MHEHHIO, IPeKPACHbII U 9TO OH 0y-
AET BO 4TO OBI TO HU CTAAO IIPHHST B OAMDKATiIIee BpeMs,
IPAKTHYECKH BCe MHUHHCTEPCTBA U BEAOMCTBA AAAM HA
IPOEKT OTPULJATEAbHBIE 3aKAKOYeHNUs (OHH, KCTaTH, eCTb
B npuBeAeHHoM Bbime C6opruke [1]).

BosHMKaeT 3aKOHOMEpHBIH BOIPOC: IIOYEMY 3Ke
B YCAOBHIIX, KOTAQ IpoeKT yacTu yeTBeproit 'K PO Boc-
IIPUHUMAACS, MSITKO TOBOPSI, KPUTUYECKH [TOAABASIIOIIAM
OOABIIMHCTBOM 3aHHTEPECOBAHHBIX AMI], OH BCE-TAKH
craa 3akoHoM? OTBeT Ha 9TOT BOIPOC NPOCT U OaHa-
AH: B Halllefl CTpaHe BAACTD IIpeAepiKaljue MOTyT Ipo-
TOAKHYTb 4epe3 IOCAYIIHBIX 3aKOHOAATEAeHl AIOObIe,
AKe caMble OAMO3HbIE 3aKOHbI, He CYUTAsICh C MHEHHEM
CIIEIJMAAVICTOB M OOILIeCTBEHHOCTH. B AQHHOM caydae
«ToAKauoM>» cTaa A.A. MeaBeaeB, KOTOpOro paspa-
6oruynxu mpoekTa yactu yerseproit 'K PO cymean, xax
s MOTY IPEAIIOAOXHTD, ITyTeM AeCTH U aIleAAMpPOBa-
HHS K HEeMy KaK K H3BECTHOMY IOPHCTY, PEeKPyTHPOBATh
B CBOIO KOMaHAY U CA€AQTh CBOUM TAAQBHBIM AOOOHCTOM.
Taxum 06pa30M, A.A. MeaBepeB OTMETHACS B HCTOPUU
Hallefl CTPAaHbl He TOABKO TeMH HEaAeKBATHBIMH AeH-
CTBUSMH U BBICKA3BIBAHUSAMHE, KOTOPBIE Y BCEX Ha CAYXY,
HO U TeM, YTO UMEHHO OAAroAapsi ero ImoaAepskKe Obiaa
mpuHsTa 4acTh yeTBepras [K PO.

Yro >xe KacaeTcsi paspabOTIMKOB IIPOEKTA YACTH
gerBepToit 'K PO, To 0HH, Ha MO¥1 B3TASIA, PYKOBOACTBO-
BAAMCDH B OOAbIIEll CTEIIEHH He HHTEPeCAMU AeAd, B KO-
TOPOM OHH He CAMIIKOM Pa3sOUpPaAKCh, a IPeXAE BCEro
CBOMMH AHYHBIMH aMOHIMSIMHE, B YACTHOCTH JKeAAHHEM
AOBECTH AO AOTHYECKOrO KOHIfA PaboTy IO MOAHOII KO-
AUQPHUKAIINE IPAXKAAHCKOTO 3aKOHOAATEAbCTBA.

Ilpu aTOM 51 AOITYCKAIO, YTO HEKOTOPbIE YAECHBI Pa-
00uell rPyIIIbl UCKPEHHE BePHAM U IIPOAOANKAIOT BEPUTD
B IIPAaBUABHOCTb TeX KOHIIEITYaAbHBIX HMAEH, KOTOpbIe
OBIAM TIOAOXKEHBI B OCHOBY IPOEKTAa YACTU UeTBEPTOIX

MPABA MHTENTEKTYANTbHOWM COBCTBEHHOCTMU

I'K P®. O6 aToM, B 4aCTHOCTH, CBHAETEABCTBYET WX
yOeXXAEHHOCTh B UCTHHHOCTH KOHIIENIIMU €AHHOIO HC-
KAIOUHTEABHOTO IPaBa, HOCSIIEro Cyrybo MMyIjecTBeH-
HbI xapakrep. ITpu arom, kak mucaa A.A. MakoBckut,
onu orpaauch Ha TpyAbl . @. Illepmenenuya u A.A. Iu-
A€HKO, KOTOpBIe SIKOObI PaspaboTaAl «mMeoputo uckAio-
YUMEALHBIX NPAB KAK CMpPo20 HAY4HOe 00BSCHeHUe 10puU-
duueckoii npupodvl cybBeKMUBHBIX NPAS HA Pe3yAbMAbL
UHMEALEKMYAAbHOTE DesimeAbHOCMU U Ha cpedcmed uHOu-
sudyarusayuu cybsexmos u 00vexmos mopz08020 060po-
ma> [2, c. 452]. OaHaKO 3TO ABASeTCA SBHOM HATSXK-
KOi1, TOCKOABKY B counHenusx [.®. [llepmenesuya [3,
c. 61-69; 4, c. 366-370] u A.A. ITuaenxko [S] copepxa-
AACh TOABKO KPUTHUKA IIOHSTHS «UHTEAAEKTYaABHAS COO-
CTBEHHOCTb> KaK 0COO0T0 BHAQ COOCTBEHHOCTH M ITPEA-
AAraAoCh 3aMEHHTb €ro IMOHATHEM <HCKAIOUHTEAbHbIE
npasa>. Hukakux Teoperiyeckux NOAOXKeHHI, KOTOpbIe
05l 0OOCHOBBIBAAU CYIIECTBOBAHHME EAMHOIO HMCKAIOYH-
TEABHOTO IIPaBa, IMU BooOIIIe BeipaboTano He 6b140. Ha-
IIPOTHUB, OHU BCETAQ IIHCAAN 00 HMCKAIOUMTEABHBIX IIPABAX
BO MHO>eCTBeHHOM uucae. Kpome Toro, Hu B Koeil Mepe
He yMaAsis HAyYHbIX 3ACAYT 9THX BHIAQIOIIHNXCS YUSHBIX, He
MOTy He YKa3aTb Ha CePbe3HyI0 OIMOKY 3THX KAACCHKOB
OTe4eCTBeHHO! LIUBUAUCTHKH, COCTOSIIYIO B TOM, UTO HC-
KAIOYUTEABHBIMHU U HY>KAQIOIIFIMIICS B IIPABOBOM 3aIUTe
OHU CYUTAAM TOABKO MMyIlecTBeHHbIe IpaBa. OcobeHHO
HArASIAHO 3TO mpocMarpuBaercs B Tpyaax I.O. Illep-
IIeHeBUYa, KOTOPBIA CYUTAA AaBTOPCKOE IPaBoO Cyrybo
MMYI]eCTBEHHBIM HHCTHTYTOM U CBOAUA €T'0 K IIPaBy pac-
IPOCTPAHEHHsS MATEPUAABHBIX HOCHTEAEH AWTeparyp-
HBIX IPOM3BeAeHHI [3, c. 62]. Yo e KacaeTcst AMMHbIX
npaB aBTOpa, To oHY, 10 MHeHuo ['.Q. Illepmenesuya,
«<He NoOAEHAm 0XPAHe CO CIOPOHbL ABMOPCK020 NPasa>,
<OXPAHIIOMCS He ABMOPCKUM NPABOM, 4 AUHDIM NPABOM
c80600b1 u newamus> [3, c. 64]. Mexay TeM cOBepIIeHHO
OYEeBHAHO U IIPU3HAHO OOABIIMHCTBOM CIIELHAAHCTOB,
9TO AMYHBIE IIPaBa ABTOPA 00AAAAIOT CBOMCTBOM HCKAIO-
YUTEABHOCTH B 3HAUMTEABHO OOABIIIEH CTEIIeHH, YeM IIpa-
Ba UMyIIeCTBeHHBIE.

3aIMKACHHOCTb COCTaBUTEACH NPOEKTAa YacTH 4YeT-
Beproit 'K P® Ha ToM, 4TO B IIpaBOBOIl OXpaHe HYXAQ-
IOTCSI AMIIb MMYILleCTBEHHbIE IIPaBa, IIOCAY)KHUAA OAHOM 13
IIPUYHH TOTO, YTO B KPYT OXPaHIEMBIX JACTIO YeTBEPTOM
I'K PO 06beKTOB HHTEAAKTYAABHO COOCTBEHHOCTH He
IOIIAAM TaKUe TPAAUIMOHHEIE AAS OT@YEeCTBEHHOTO IIpa-
Ba Pe3yAbTaThl MHTEAAEKTYaAbHON AEATEAbHOCTH, KaK
Hay4YHble OTKPBITHA U PALJMOHAAN3ATOPCKHE IPEAAOIKe-
H1sl. MHeHue CIeIJMaAMCTOB, IPEAAATaBIINX COXPAHHUTD
UX IIPAaBOBYIO OXPAHY, OIAO OTBEpPIHYTO, B YACTHOCTH, HA
TOM OCHOBAHHUM, YTO B OTHOIIEHUH 3THX OOBEKTOB He-
BO3MOJKHO 00€eCIIeYNTh MOHOIIOAMIO HA MCIIOAb30BAHHUE
M CAEAATD UX IIPEAMETOM IPAXKAAHCKOTO 060poTa. A To,
4TO TBOPYECKAs ACATEABHOCTb YUeHBIX M AMI], 3aHATBIX
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HA [IPOHM3BOACTBE, HY)XAQETCSI He TOABKO B MaTepHaAb-
HOM ITOOIIPEeHHH, HO U B IPH3HAHUU UX 3aCAYT H AUYHBIX
HeHMyII[eCTBEHHBIX IIPaB, COCTABUTEAEN IIPOEKTa YaCTU
gerBepToil 'K PO BoObIIe He MHTEPeCOBAAO, IOCKOABKY
I[PaBOBAsi OXpPaHa ITUX OOBEKTOB He BIIHCHIBAAACH B IIPHU-
AYMAHHYIO IMH KOMMEPYECKYIO cxeMmy*.

IToBecTBOBaHKE O IEPHITETHSX, CBA3AHHBIX C Pa3pa-
0O0TKOI1 U IIPHUHATHEM NIpoeKTa YacTH YerBeproii 'K PO,
MOXKHO OBIAO OBl IIPOAOAYKHTH, HALIOAHWB €r0 PSIAOM
AETaAeir’, HO, He >KeAas 3AOYIOTPeOASITb BHUMAHMEM
YUTaTeAeH, IepPeX0Xy K KPATKOH OljeHKe HbIHEeIIHero Co-
CTOSIHHSL POCCHIICKOTO 3aKOHOAQTEAbCTBA 00 HHTEAAEK-
TYaABHOM COOCTBEHHOCTHL.

OreHuBasi coBpeMeHHOe COCTOSIHHE POCCHICKOIO 3a-
KOHOAQTEAbCTBA B OOAACTH HHTEAAEKTYAaABHON COO6-
CTBEHHOCTH, MOXXHO KOHCTaTHpPOBaTb, UTO B IICAOM
OHO COOTBETCTBYeT MHPOBBIM CTAaHAAPTAM, 3aAAHHBIM,
B yacTHocTH, Coraamennem TPUIIC, T.e. Aorosopom
O TOPrOBBIX ACIEKTaX IPAB HHTEAAEKTYAABHOHN COO-
crBenHocTU. Poccuiickas Qepepanus ydacTByeT BO BCeX
OCHOBHBIX MEXKAYHAPOAHBIX KOHBEHIIUSIX B pACCMATPHBa-
eMol cdepe, UTO IOATBEPIKAAET AAHHBIN BhIBOA. Bexopas
OTCTaAOCTb (9TO He XyAOKECTBEHHOe IpeyBeAUdeHHUe,
a KOHCTaTanus $akKTa) POCCUICKOTO 3aKOHOAATEAbCTBA
B 00AAQCTH HHTEAAEKTYAABHOM COOCTBEHHOCTH OT 3aIlaj-
HOEBPOIIENCKOTO OBIAA IIPEOAOAEHA €llle B IIEPBOI II0AO-
BuHe 90-X TOAOB B pe3yAbTaTe IPUHSTUS CIIEIJMAAbHbIX
3aKOHOB ITI0 OCHOBHBIM MHCTHUTYTaM IIPaBa UHTEAAEKTY-
AABPHOM COOCTBEHHOCTH.

3aMeHa 3THX 3aKOHOB 4acThio derBepToil 'K PP He
OKa3aAa 0coOOro BAMSHHS Ha YpPOBEHb OXPAHbI MHTEA-
AeKTYaABbHBIX IIPaB B Halllell cTpaHe. B IepBoHaYaAbHOM
PeAAKIIIHY, XOTSI ¥ YACTUYHO YAYULIEHHOM II0A BAMSIHIEM
KPHUTHKH B IIPOLiecce 0OCY)KAEHHS IIPOEKTa, YaCTh YeTBEP-
tast TK PO copepskara MHOXXECTBO IPOOEAOB U AOCTATOY-
HO SIBHBIX HEAOCTATKOB. JTO C O4eBUAHOCTBIO CACAYET U3
TOTO, 4TO 3a 15 AeT, ¢ 2008 mo 2023 1., B 4acTb YeTBEPTYIO
I'K P yxe 6oaee 40 pas BHOCHAUCD H3MEHEHHS 1 AOTIOA-
HeHs], [IPHUYeM HEeCKOABKO pa3 BeCbMa CyllleCTBEHHBIE.

4 O TOM, YTO NUYHbIE HEMMYLLECTBEHHLIE MPABA OBTOPOB OKA3A-
NUCb HO «30[HEM MAGHe», MUCAU CaMW PaspaboTuMKku NPoeKTa
yactu yeteeptoi [K PD (cm., Hanpumep, [2, c. 590]).

® ononnutensHas nHopmaums 06 3TOM COREepPXMTC B CTATbE:
Ceprees A.T. K uctopuu Hose#tlel koaMdprKaLMm 3aKOHOAATENb-
ctBa 06 MHTennekTyansHoi cobcteeHHocTn B Poccuickon Pe-
aepaumn (1996-2006 roasl) & [1]. Ouckyccum, koTopbie Benucs
BOKpYr npoekTta Yacti yetseptoit [K PP, nopoit «3awkanusanm»,
HarMSaHBIM AOKA3AaTeNnbCTBOM yero sensetcs crates A.Jl. Makos-
ckoro «AmepukaHckas uctopusi» (BecTHuk rpaxaaHckoro npasa.

2007.N2 1 C. 165-196), nanucaxHas B gyxe 1937 1.

Cerraac vactp verBepras 'K PO BpIrasaut yxe 3Haum-
TEABHO AyYIIIE, XOTS €CTh ellje Hap 9eM paborars. Aeao,
OAHAKO, He B YACTHBIX MPOOeAaX M HeAOCTATKAX, KOTOpbIe
€CTb B AIOOOM 3aKOHe, a B TeX OIIHOOYHBIX KOHIJEIITYaAb-
HbIX TIOAOKEHHSAX, KOTOPble ITOAOXKEHbI B OCHOBY YacTU
gerBepToi 'K P®. ITepeuricanm ocHOBHBIE U3 HUX.

OAMH W3 TAQBHBIX HEAOCTATKOB YaCTH YeTBEPTOH
I'K P® — KOHCTPYKIUSI EAMHOTO HMCKAIOUHTEABHOTO
IpaBa, KOTOPOE OXBAThIBAET OOABIIYIO YACTh HMMYIIe-
CTBEHHbIX ITPAaBOMOYHI, SBASETCS HEACAMBIM U MOXET
OTUYKAATHCSL AMIIDb IjeAUKOM. IToA0OHAsT KOHCTPYKIHS,
BOIIPEKH YTBEP)XKACHISIM Pa3pabOTINKOB, He CIOCO6-
CTByeT, a HAIPOTHUB, IPEILITCTByeT O00OpPOTy IpaB Ha
OOBEKTH MHTEAAEKTYAABHON COOCTBEHHOCTH, a TAaKKe
Cy)XaeT cBOOOAY AeMicTBHII IpaBooOAapareseir. Oue-
BHAHO, €CAH AI00O€ U3 MMyIIeCTBEHHBIX IPaB IIPU3HA-
eTCS CAMOCTOSITEABHBIM CYODBEKTHBHBIM IIPABOM, Kak
3TO IIPHUHATO BO BCEM MHUpE, 3TO 3HAYUTEABHO yAOOHee
AAsl 060pOTa, a TeopeTndeckH boAee ompaBAaHHO. MHa-
Je roBOps, IPHAYMAaHHASA B CBOe BpeMs IPodeccopom
B.A. Aosopuesbim [6] u moaxBadeHHas pa3paboTINKAMK
npoexTa yactu yeTBepToii 'K PO xoHCTpyKINa epuHO-
IO HCKAIOYUTEABHOTO ITPaBa SBASIETCS MCKYCCTBEHHOM
U BPEAHOM AAsL 060pOTa.

ITpuHITMITIAABHO HEBEPHBIM SIBASETCS IIPH3HAHHUE
HHTEAAEKTYaABHOM COOCTBEHHOCTBIO CAMUX PE3YABTATOB
HMHTEAAEKTYaAbHOM ASTeAbHOCTH 1 IPUPABHEHHBIX K HUM
CPeACTB MHAUBHAYAAM3AIIUK IOPHMANIECKUX AUII, TOBAPOB,
PabOT, YCAYT U IPEATIPHSATHI, KOTOPbIM IIPEAOCTABASIETCS
npasosas oxpana (1. 1 cr. 1225 I'K P®). J10 He TOABKO
nporusopeunt 11. VIII cr. 2 Konsennum, yapexaaromeit
BceMUpHYIO OpPraHH3aIMI0 HHTEAAEKTYaAbHON COOCTBEH-
noctu (BOUC), or 14 uroast 1967 r., B KOTOPOM yKa3aHo,
YTO MHTEAAEKTYaAbHAsE COOCTBEHHOCTb BKAIOYAET B Cebst
IpaBa, OTHOCSIHECS K AUTEPATYPHBIM, XyAOXKeCTBEHHBIM
U HAyIHBIM IPOM3BEACHHSIM, H300peTeHUsIM, TOBAPHBIM
3HAKaM ¥ UHBIM O0beKTaM, HO 1 TEOPETUIECKU HeCOCTOSI-
TeABHO. BeAb 9TO PaBHO3HAYHO MPU3HAHUIO COOCTBEHHO-
CTbIO CAMHX Belllef], a He IIpaBa Ha HUX.

O AedeKTHOCTH IIOAPA3ACACHHS HHTEAACKTYAAbHBIX
IpaB Ha TPH BUAQ, T.€. Ha HCKAIOUUTEABHOE ITPABO, AUY-
Hble HeHMYIIeCTBeHHbIe ITpaBa M MHbIE IIPaBa, He IHCAA
pasBe uTO AeHMBBIA. OTCYTCTBHE EAMHOTO KPUTEpHS
AGAEHHS], a TakOKe HeBO3MOXKHOCTD PasTpaHHYeHHs Ipa-
BOMOYHUH, BXOAAIIUX B COCTaB MCKAIOYUMTEABHOTO IIPaBa,
OT MHBIX UMYIeCTBEHHBIX IIPaB IPaBOOOAAAATEAS AeAa-
0T AeAeHHEe HHTEeAAeKTYaAbHBIX IPaB MCKYCCTBEHHBIM
U TeOpeTHUIeCKH HeCOCTOSATEABHBIM. Aa M CaMO ITOHATHE
«HHTEAAEKTYaAbHbIE IIPABa>» MPEACTABASETCS HAAYMaH-
HBIM, IIOCKOABKY OKa3bIBaeTCsl HEBOCTPEeOOBAHHBIM B Ya-
cru yerBepToit 'K P, B KaXKAOH U3 rAaB KOTOPOM OHO
3aMeHsIeTCst 60Aee IIPUBBIYHBIMU IIOHSATHAMHU ABTOPCKIIX,
CME>XHBIX, ITATEeHTHBIX M APYTHX IPaB.

INTELLECTUAL PROPERTY RIGHTS

77



TPYObl MO UHTENNEKTYAJIbBHOM COBCTBEHHOCTU Tom 49 #2 2024

78

Cepbe3HbIM HEAOCTAaTKOM SIBASIETCS TAkKe 3akpe-
maenre dactpio derBeproin 'K PO wmcuepneiBaromero
IePeYHs Pe3yAbTATOB MHTEAACKTYAAbHOM AEATEeAbHOCTH
U CPEACTB, KOTOPBIM IIPEAOCTABASETCS IPABOBAs OXPaHA.
AaHHOe peleHNe IPUBEAO K TOMY, YTO MHOTHE Pe3yAbTa-
ThI TBOPYECKOM AESITEABHOCTH U CPEACTBA UHAUBUAYAAH-
3aIlMM OKA3aAMChH B ITOABEIIEHHOM COCTOSIHHH: C OAHOM
CTOpPOHBI, OHHU CYIIECTBYIOT, 1 B OTHONIEHHH HEKOTOPBIX
U3 HHX 3aKOHAMH IIPSMO YCTAaHOBACHO MCKAIOUHTEABHO®
npaso [11, 1. 1.1 cT. 4]; a ¢ APyrofi CTOPOHBI, HCKAIOUH-
TeAbHOE IIPAaBO HA HMX HEAb3S 3aIJUIJATh C ITOMOIILIO
CPeACTB, IPeAYCMOTpPEHHBIX JacThio deTBepTor 'K PD.

B aTHx ycAOBHSIX OBIAO OBI Pa3yMHBIM PacIIpOCTpa-
HUTDb mpaBuaa vacTH 4dersepToii 'K PO mo amasormm
3aKOHA HAa OXPAHY XOTS OBl TeX Pe3yAbTATOB MHTEAAEK-
TYaAbHOH AESTEABHOCTH M CPEACTB MHAMBUAYAAM3AIIUH,
KOTOPBIE, B CYIIHOCTH, MAAO YeM OTAMYAIOTCS OT OOBeK-
TOB HHTEAAEKTYaABHOI COOCTBEHHOCTH, IIPeAyCMOTPEH-
HbIX YacThio YyersepToii I'K P®. HaraspupivM nprmepom
CAY>KUT HAMMEHOBaHHE HeKOMMepUeCKOH OpraHM3aIju,
K KOTOPOMY BIIOAHE IPHMEHHM PeXXUM GUPMEHHBIX HaU-
MmeHoBauui. OpHaxo Bepxosueii Cya PO, nocranosae-
HHS KOTOPOTO SIBASIFOTCSI COCTaBHOM YaCTBIO POCCHICKO-
IO IpaBa, He PELIMACS Ha ATOT LIAT, IPEATIOUTS 3asBUTD,
gro yacTpio geTBeproit 'K PO oxpansrorcs aumb Te pe-
3YABTATBl MHTEAACKTYAABHON AESATEABHOCTH M CPEACTBA
HHAMBHAYAAU3AIMH, KOTOPBIE €0 IPeAyCMOTpPEHBI; 4TO
Ke KacaeTcsl BCeX OCTAABHBIX 0OBEKTOB HHTEAAEKTYAAD-
HOI1 COOCTBEHHOCTH, TO OHH AOAYKHBI OXPAHSATBCS Ha OC-
HOBe OOIIYX IIOAOXKEHHUI IPAXKAAHCKOTO [IPaBa U 3aKOHO-
AATEABCTBA O 3amuTe KOHKypeHumu [ 12, m. 33].

Aasee, B cBoelt 60pbbe ¢ IPHHITHIM BO BCEM MHpe
IOHATHEM <«HHTEAAEKTYaAbHAsI COOCTBEHHOCTL» CO-
craBuTeAn npoekra yactu dyerseproil ['K PO pomaum po
Toro, uro B 2014 r. poobmAMChH 3aKkpernaeHus B crT. 1227
I'K PO cnenpraAbHOTO yKa3aHHs Ha TO, 9TO ITOAOXKEHHUS
pasa. 1I, nocsamenHoro mpasy COOCTBEHHOCTU U UHBIM
BEIIHBIM IIPaBaM, HETIPIMEHUMBI K OTHONIEHHSM HHTEA-
AeKTyaAbHOM cobcTBeHHOCTH. Ha MOiT B3rasip, 910 TOXKE
cepbesHasi OIINOKA, MOCKOAbKY HHMKAKHX OOBEKTHUBHBIX
IPUYMH AASL 3aKPETIACHHS B 3aKOHe MMOAOOHOro 3ampera
He CyIecTByeT. B poccHiickoM 3aKOHOAATEABCTBE BCETAA
AOCTaTOYHO YETKO Pa3rPaHMIMBAAKCE IIPABO HA PE3YAb-
TaT TBOPYECKOM AESTEAPHOCTH KaK 0Aaro HeMaTepHaAb-
HOe U IIPaBO COOCTBEHHOCTH HAa TOT MAaT€PHAABHBIH HO-
CUTeAb, B KOTOPOM BOIIAOILJEH 9TOT pe3yAbTaT. [ToaTomy
He OBIAO HUKAKOJ OIIACHOCTH TOTO, YTO IIPABHAA pas. 11
I'K PO 6yAyT mpUMeHITHCS K PEryAHPOBAHHIO OTHOLIE-
HU, CBS3aHHBIX C HHTEAAKTYAABHOM COOCTBEHHOCTBIO.

OAHAaKO BO3BOAUTD <KHUTAHCKYIO CTEHY>» MEXAY
pasa. Il m pasa. VIITK PO B Bupe crienimasbHOTO 3ampeTa
Ha MpHUMeHeHMe HOPM O IIpaBe COOCTBEHHOCTH K MHTEA-
AeKTYaAbHBIM ITPaBaM OBIAO IPHHIUIIHAABHO HETIPABHAD-

MPABA MHTENTEKTYANTbHOWM COBCTBEHHOCTMU

HbIM. IIpaBo COOCTBEHHOCTH KAaK MOAOTPACAD IPAKAAH-
CKOTO TpaBa pacloAaraeT IPOBEPEHHBIM BpeMeHeM
APCEHAAOM IIPABOBBIX CPEACTB 3AIHUTHI CYyOHEKTHBHOTO
npasa cobcreenHocTH. Hamporus, mpaBo uHTeAAexTy-
AABHOM COOCTBEHHOCTH — CaMasi MOAOAASI TOAOTPACAD
TPLKAAHCKOTO IIPaBa, KOTOPAs K TOMY K€ OOABIIYIO
9acTh CBOEN HCTOPUM Pa3sBHBAAACH B Ka4eCTBe 0CO0OM
Pa3HOBUAHOCTH IIPaBa COOCTBEHHOCTH. /\aHHbIE IIOAOT-
pacAM CBA3aHBI APYT C APYTOM He TOAbKO TeHeTHYeCKH,
HO ¥ COAEPIKATEABHO, TOCKOABKY B OOOHX CAy4YasiX IjeH-
TpaAbHOE MeCTO B HHX 3aHHMAeT CyOBeKTHBHOE IIPaBo,
HOCsIIee a0COAIOTHBII U HCKAIOYUTEABHbIN XapakTep.

3ampert, npepaycMmoTpenssiii cr. 1227 I'K PO, xoro-
PBIii, IO MHEHHUIO HEKOTOPBIX CIIEHAAUCTOB |7, 8] 1 co-
raacHo mpakTuke Cyaa II0 MHT@AAEKTYaAbHBIM IIPaBaM
[13, 14], pacmpocTpansieTcss Ha NpPUMeHEHHE IPaBHA
pas. II x OTHOIEeHHIM HHTEAAEKTYAABHOM COOCTBEHHO-
CTH AQKe IO AHAAOTHH 3aKOHQ, He COOTBETCTBYeET 00be-
MY ITOAXOAY K IIPaBOBOMY PEeTyAHPOBAHHIO OTHOIIEHHUH,
OTHOCSIUXCS K TIPEAMeTy TPaXAAHCKOTO IpaBa U YacT-
HOro mpaBa B IleAOM. Beab aTuM OTHOIIEHMAM He MO-
XKeT ObITh OTKA3aHO B IIPABOBOM PEryAUPOBAHHMH HA TOM
OCHOBAHHUM, YTO OTCYTCTByeT HOPMa IIpaBa, MpsMO Ha
HHX PaCcCYNTaHHAs, IIOCKOABKY B 9TOM CAydae K HHM II0
AHAAOTHH 3aKOHA IPHUMEHSeTCS HOPMA, PeryAupyIomas
cxopnbie otHomenus (1. 1 cr. 6 TK PD).

CyABI HepeAKO CTAAKHMBAIOTCS C CUTYALMSMH, IIPH
KOTOPBIX OOHAPY)XMBAETCs, YTO B YaCTU UeTBEPTOH
I'K PO Her HOpM, HO3BOASIIONIMX PA3pelIUTh CIOP, HO
OH MOXXeT OBITb YpeIyAHpOBaH IIOCPEACTBOM IIpUMeHe-
HUSI COOTBETCTBYIONIMX HOPM, COAepKamuxcs B pasp. 11
I'KPO®. ITprMepoM MOTYT CAY>KUTD CIIOPBI MEXKAY COIpa-
BOOOAAAATEASIMH, KOTOPbIE BECHbMA CXOAHBI CO CIIOPAMH
cocobcrBeHHnKOB. Ha MO#t B3rasia, B 9TOM U MOAOGHbIX
eMy CAyYasiX BIIOAHE AOIyCTHMO H AQXKe HeOOXOAMMO
IpMMeHeHHe aHaAOTHH 3akoHa (cm. [9]).

Kparkuit 0630p ceppe3HBIX HEAOCTATKOB YaCTHU YeT-
Beproit I'K PO moxHO npvomKaTbG. OAHAKO IIOCAEA-
Hee, 0 YeM [IPOCTO HEOOXOAMMO CKa3aTh, — ITO OIMOKA,
cocrosmas BO BKAIOUeHHH B I'paskAaHCKMIT KOAEKC BCero
3aKOHOAATEABCTBA 00 HMHTEAAEKTYAABHOH COOCTBEHHO-
CTH C OAHOBPEMEHHbBIM OTKa30M OT CIIIJHAAbHBIX 3aKO-
HOB. K Kak¥M OTpHIIaTeABHBIM IIOCACACTBHSAM 3TO IPH-
BeAo? BOT AMIIb KpaTKui UX MepeyeHb.

¢ K HMM, B YOCTHOCTM, MOXHO OTHECTW MPAKTUYECKM MOAHOE Mr-
HOPMPOBOHME WMHTEPECOB FOCYAAPCTBA B OTHOWEHWW OGbeKToB
MHTENNEKTYQbHOM COBCTBEHHOCTH, CO3AAHHBIX 3a cyeT obueHa-
POAHBIX CPEACTB; NpeHebpexeHne NUUYHBIMKA HEMMYLLECTBEHHbBIMM
npasamu aBTOpPOB M M3obpeTateneit; NULIEHWEe NATEHTHOrO Be-
[OMCTBQ BCAKUX HOPMOTBOPYECKMX MONHOMOYMIA; HEBO3MOXHOCTb
B3bICKOHMS KOMMEHCALWMM NPU HAPYLUEHWW MPAB HO HEKOTOPbIE W3
06BEKTOB MHTENNEKTYaNbHOM COBCTBEHHOCTHU M Ap.
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Bo-mepBbIX, BKAIOUEHHE BCEX HOPM OO HHTEAAEK-
TyaabHOM cobcrBenHocTu B cocras I'K PO mocrasuao
Poccuio B 0coboe Mos0XKeHHe, TOCKOAbKY BO BCEM MUpe
3aKOHOAATEABCTBO 00 HHTEAAEKTYaAbHOH COOCTBEHHO-
CTH TIPEACTABACHO CIIeHAABHBIMM 3aKOHAMH HAM KO-
A€KCaMU HHTEAAeKTyaAbHOU cobcrBeHHOCTH. KOHeuHo,
Arobast crpaHa cBo60AHa B BbIOOpe $OpM U IyTeil pas-
BUTHUS CBOETO 3aKOHOAATEABCTBA, HO 9KCIIEPUMEHTHPO-
BaTh B cpepe, KOTOPas BCETAA ObIAA AXMAAECOBOH IIATOM
Poccun, Bpsip an ompasaano. Kpome Toro, ato obcros-
TEABCTBO IIPEIATCTBYeT YHUPUKAIIMHI 3aKOHOAATEABCTBA
06 HHTEAAEKTYaABHOM COOCTBEHHOCTH CTPAH, BXOASIIIUX
B EASC, mockoAbKy BO BCeX 3THX CTPaHAX COXpPaHEHHI
CrieljiaAbHbIe 3aKOHBI, U HUKEM He BOCIPHHSIT KOAUQU-
KaIlMOHHBIA onbIT Poccuiickon CDeAepauHH.

Bo-Bropsrx, Bkatouenre B 'K PO 6oabmmoro uncaa
HOPM AAMUHUCTPATHBHOTO XapaKTepa B 3HAYHTEAbHOMH
CTeIleHH IIOAPBIBAET ero 3HadyeHHe KaK OCHOBOIIOAATal0-
I[eTo aKTa IPAXKAAHCKO-TIPaBOBOTO xapakrepa. CTporo
rOBOPsl, TAKOE pelleHre NPsMO MPOTUBOPEeYMT I 1 cT. 2
I'K PO, coraacHO KOTOPOMY <IPaKAQHCKOE 3aKOHOAR-
TEAbCTBO PEeryAHUpyeT HMYIIeCTBEHHbIe U AMYHBIC HeH-
MyIIjeCTBeHHbIe OTHOLIeHHS, OCHOBAHHbIE Ha PABEHCTBE,
ABTOHOMHUM BOAM M HMYIECTBEHHON CaMOCTOSIT€AbHO-
CTH YJaCTHHKOB>. lIpHCyTcTBHE aAMHMHMCTPaTHBHBIX
HOPM eCTeCTBEHHO B KOMITAeKCHBIX HOPMAaTHBHbIX aKTaX,
KaKOBBIMH SIBASIFOTCS CIIeIJHAAbHbIE 3aKOHBI, HO BPSA AH
ymecrso B 'K PO.

B-Tperbux, paHHOe pellleHHe MOAPBIBAET AOBEpHUe
Kk 'K P® xak x 3aK0Hy, KOTOPBIH ITO OTPEACACHHUIO AOA-
KeH 06AapaTh GOABIIEH CTAOUABHOCTBIO II0 CPABHEHUIO
C OOBIYHBIME 3aKOHAMU. B HacTosimee BpeMs 4acTb yeT-
Bepras 'K PO mo o6pemy 6osee yem B Tpu pasa mpe-
BBINIAET Pa3Aes, IOCBSINEHHBIN IPaBy COOCTBEHHOCTH
U MHBIM BEeIJHBIM IIPaBaM. JTO MPOM3OLIAO 33 CYET TOrO,
4TO B Hee BKAIOYHMAM MHOXKECTBO MAaAO3HAYUTEAbHBIX,
IOAYAC CYIy0O TeXHHYEeCKUX HOPM, KOTOPbIE YMeCTHBI
B CIIEIIHAABHOM 3aKOHE, HO KOTOPBIX He AOAKHO OBITH
B I'paxpanckom kopekce. Ilosromy HecaydaitHO 3a
15 aeT B yacrp yerBepTyro 'K PO nsmenenus u pomnosne-
HISI BHOCHAHCD yKe 6oaee 40 pas.

Ha sToM mo3BoAto cebe 3aBepIINTb BTOPYIO acTb
CTAaThbU U IEPENTHU K 3AKAIOYMTEABHOM €€ JaCTH, B KOTO-
POfl XO4y IMOAEAUTHCSI HEKOTOPBHIMH COOOpPaKEHUSIMU
OTHOCHUTEABHO BO3MOXKXHBIX ITyTeHl COBEpUICHCTBOBAHI
POCCHIICKOTO 3aKOHOAATEABCTBA 00 MHTEAAEKTYAABHOMN
COOCTBEHHOCTH.

[
Brauase cperaro opny orosopky. IlepcnexTuBsbl mpa-

BOBOTO PEryAMPOBAHMS HMHTEAAEKTYAAbHOM COOCTBEH-
HOCTU He TOABKO B Hallleil CTpaHe, HO M BO BCeM MHpe

BecbMa TYMaHHBIL LIHTepHeT, MCKYCCTBEHHBIH WHTEA-
AEKT, TOTaAbHAsI POBU3ALINS, TEXHOAOTHS OAOKIEINH
H IIPOYHe TIOAOOHBIE SIBACHHS CO3AAIOT TAKUe MPOOAEMBI
B paccMaTpuBaeMoil cdepe, ¢ KOTOPBIMH TPAAHITHOH-
HOe TIPaBO HHTEAAEKTYaAbHOIH COOCTBEHHOCTHU SIBHO He
crpaBasteTcs. [109TOMY MOXKHO O3KHMAQATD, 4TO B OyAyIIeM
MOSIBATCS MPUHIIUITHAABHO APYTHe MeXaHH3MbI IIPAaBOBO-
ro peryAMpoBaHHus B paccMaTpubaemoit cpepe. IIpaso
HHTEAAEKTYAABHOM COOCTBEHHOCTH B €T0 CETOAHSIIHEM
NOHMMAaHUH TOXe COXPAaHHUTCS, HO cpepa peryAHpyeMbIx
UM OTHOLIEHUH CYL]eCTBEHHO COKPATHTCS. AaHHBIN BO-
IPOC HY>KAAQETCSI B CAMOCTOSITEAbHOM HCCACAOBAaHUH 1 He
SIBASIETCS IIPEAMETOM HacTosImel cTaThy. B Hell moiipeT
pedb 0 TOM, KaK MOKHO YAYUIIHTb POCCHICKOE 3aKOHO-
AATEABCTBO, N30ABHB €TI0 OT TeX HEAOCTATKOB, O KOTOPBIX
CKAa3aHO BBIIIE.

Mo>XHO HaMeTUTb TPH BO3MOXKHBIX IyTH. IlepBbrit
IyTh — 9TO AAAbHeFlllee COBEpPIIEHCTBOBAHUE YACTH
gerBeproit 'K P®, mcmpaBaeHme 4YacTHBIX OWIHOOK,
yCTpaHeHHe MPOOEAOB, OTMEHA HEKOTOPBIX OAMO3HBIX
Crareil, TO eCTh BHECEHHe TOYeUHbIX H3MEHEeHHI 110 BCe-
My TekcTy dactu deTBepToii 'K P®. OT0 myrph Menee
3aTpaTHBI, YeM BTOPOI U TPETHIl, HO OH He H30aBAseT
gactp yerBepTylo 'K P® orT ee raaBHBIX HEAOCTATKOB,
IIOCKOABKY YCTpaHEHHE IOCACAHHX Pa3pPYIIUT BCIO KOH-
crpykuuio yactu gyerseproit 'K PO.

Bropoii BO3MOXHBII BAPHAHT 3aKAIOYACTCS B OTMe-
He vactu yetBeproit 'K P ¢ 3amenoit ee obmumu 1mo-
AOYKEHHSIMH O ITPaBe HHTEAAEKTYaAbHOM COOCTBEHHOCTH,
B KOTOPBIX AOAKHBI OBITH HCIIPABAEHBI KOHIJEIITyaAbHbIE
OIMOKH, AOIyLIeHHble HpH Kopuduxanuu. C omopoit
Ha OOIIfe IMOAOXKEHMsSI AOAKHBI OBITH BHOBb IIPUHSTHI
OTAEAbHbIE 3aKOHbI, IIOCBSIeHHbIe COOTBETCTBEHHO aB-
TOPCKOMY IPaBy, IIATEHTHOMY IIPaBy, OXpaHe TOBAPHBIX
3HAKOB H T.A.

HaxoHer, TpeTHit BADHAHT COCTOUT B OTMEHE YaCTH
gerBeproit 'K PD c 0AHOBpeMEHHBIM AOIIOAHEHHEM
I'K PO pspoM HOpM, CBS3YIOIUX 00Iue MOAOXKEeHUS
I'K PO ¢ HOBBIM KOMIIAEKCHBIM HOPMATHBHBIM aKTOM,
KOTOpBIN INPEACTOUT IPHUHATH, a uMeHHO ¢ Kopekcom
HHTEAAEKTYaABHON COOCTBEHHOCTH. AQHHBIA KOAEKC
Mor 6bl BKAIOYATb B ce0sl He TOAbKO OOIIe MOAOKEHHS
(06uiyro 4acTh), HO M IAABBI, MOCBSIEHHbIE OTAEABHBIM
MHCTUTYTaM (aBTOPCKOMY IIpaBy, HaTEHTHOMY IIPaBy
HLT.A.), KOTOpble 3aMeHUAM 651 COOOI CTIeLaAbHbIE 3aKO-
HbI B paccMarpuBaeMoit cdepe. B Kopexce unTeasexry-
AABHOF COOCTBEHHOCTH MOTAM OBI OBITH HCIIPABAEHBI He
TOABKO KOHIIEIITyaAbHBIE, HO K MHOTFE 4aCTHbIE OLIHOKH,
AO CHX ITOp IIPUCYTCTByIomue B JacTh yeTBepToi K PO,
a TaxoKe MOTAQ ObI OBITH peaAn3OBaHa XOTsI ObI YacTb pe-
IIeHUH TeX HOBBIX IIPOOAEM, KOTOPBIE CTaBsIT Iepes 06-
mecTBOM HOBble TexHoAaoruu. IIpu cospammm Kopexca
HHTEAAEKTYaABHON COOCTBEHHOCTH 3a OCHOBY MOJXKHO
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6b1A0 OBI B3Th MOAEAbHBIN KOAEKC MHTEAAEKTYaABHOM
COOCTBEHHOCTH, IpUHATHIN MeXImapAaMeHTCKOM accaM-
6aeeit crpan CHI B2010t. [15].

ITocaeAHMIT TIyTh IPEACTABASIETCS HAHOOAee IIPeA-
IOYTUTEAbHBIM U IepPCIeKTUBHBIM, IOCKOABKY COOTBET-
CTByeT MHPOBOH TEHACHIIMU KOAM(UKAIIMU 3aKOHOAQ-
TEABCTBA 00 HHTEAAEKTYAABHOM COOCTBEHHOCTH.

ITpeacTaBasiercs, 4ToO B pepOpPMUPOBAHUU HYKAACT-
CsI He TOABKO 3aKOHOAATEABCTBO 00 HHTEAAEKTYaAbHOM
COOCTBEHHOCTH, HO M CyAeOHasl CHCTeMa, IOCKOABKY
B HacTosllee BpeMsl Ka4eCTBO IIPAaBOCYAUS IIO CIIOPaM,
CBSI3AHHBIM C MHTEAACKTYAABHBIMU IIPaBaMH, SBASETCS
HEeBBICOKMM. AecsaTb AeT Haszap, B 2013 r., 6p1A co3pan
Cya 1o umHTeaAekTyaabHbIM mpasam (pasee — CUII),
YTO CTAAO HEOXXUAAHHBIM, HO OYeHb IIOAOKUTEABHBIM
cobbitneM. Kak ussecrno, CUIT 6b1a co3paH B KauecTBe
CIIEIJHAAU3HPOBAHHOTO APOUTPAKHOTO CYyAQ U IIPOAOA-
5KaeT OCTABaTbCsl B 9TOM KadeCTBe B HACTOAIIee BpeMs.
AesITeABHOCTD AQHHOTO CyA2 GOABIIMHCTBOM CIIELIHAAU-
CTOB OIJeHHBAETCS TIOAOXKUTEABHO, B UeM HeMaAast 3aCAY-
ra ero mpeacepareas — npodeccopa A.A. HosoceaoBoii.

CHII paccmarpuBaeT BOCeMb KaTeTOPUIL AeA B Kave-
CTBe CyAa IepBOM MHCTAHI[UH, A TAaKKe BBICTYIIAeT Kac-
CalJMOHHOW MHCTaHIUeHN IO AeAaM, PACCMOTPEHHbBIM MM
CaMUM II0 ITePBOM MHCTAHIIUH, U ACAAM O 3AIUTe HHTEA-
AeKTYaABHBIX IIPaB, PACCMOTPEHHbIM apOUTPXKHBIMU Cy-
Aamu cyObexToB PO 110 mepBoil HHCTAHIME U apOUTpaK-
HBIMU aTIeAASIITMOHHBIMH CYAAMH.

Ha moit B3rasip, Haspeaa HEOOXOAMMOCTD IIOCTPOe-
HHS B Halllefl CTpaHe CaMOCTOSTEAbHOU CHUCTEMBI CyAOB
IO MHTEAAEKTYaAbHBIM TpaBaM. OueBHAHO, UTO perre-
Hue o co3pannu CHII B cucreMe apOUTPaKHBIX CYAOB
OBIAO TIOAOBHMHYATHIM, KOMIIPOMHUCCHBIM pelreHreM. Aa,
k kommerentun CHIT kak cypa mepBoit HHCTaHIUE ObIAK
OTHEeCEHBI CaMble CAOXKHBIE A€AQ, IIPeXKAe BCEro o OCIa-
PHUBAHUIO pelIeHNU IATEHTHOTO BeAOMCTBa, PocmaTeHra.
Ho 3TOT mOAOXXHTEABHBINI MOMEHT FIMEET M OOpaTHYIO
CTOPOHY, KOTOPAsi COCTOUT B OOABIIOI IIeperpysKe aTo-
ro cypa. Kpome Toro, mockoabky CHIT BxoAUT B cucTeMy
ApOUTPAKHBIX CYAOB, OH MOXeT PaCCMATPUBATh TOABKO
CIIOPBI MEXAY CyObeKTaMU MPeAPUHUMATEAbCKON Ae-
SITEAPHOCTH. OTO O3HAYAET, YTO aBTOPHI, U300peTareAn
U Apyrue QpU3MYEeCKIe AMLA MOTYT 06palaThCs 3a 3aliu-
TOM CBOMX HAPYIIEHHBIX IPAB AUIID B CyAbI obmei I0puc-
AMKITUH, KOTOPBIE, CACAYeT IPSIMO IPU3HATh, He TOTOBLI
K OCYIIeCTBACHHIO Ka4eCTBEHHOI'O IPABOCYAMS IO CIIO-
paM, CBA3aHHBIM C HHT@AACKTYaAbHBIMHU IIPABAMHU.

Aaaee, B Hacrosimee Bpemsa B CHIT mer ameaasiu-
OHHOM MHCTAHIIMH, 9TO TOXe IPEACTaBASIETCS Pe3yAb-
TaTOM KOMIIPOMHUCCA, AOCTHTHYTOTO Ha I9Talle CO3Aa-
HUSI AQHHOTO CyAd. Mexay TeM OHa Oblaa ObI B AAHHOM
caydae HeaumHeid. HakoHell, eABa AW IpaBUABHO UMETb
€AMHCTBEHHBIH CIIeI[HAAUSHUPOBAHHBIH CyA 10 HHTEAACK-

MPABA MHTENTEKTYANTbHOWM COBCTBEHHOCTMU

TyaAbHBIM IIPaBaM, PacllOAOXKeHHbIH B Mockse, B Takoi
0OABIION 1O TeppUTOpUM CTpaHe, Kak Poccus. ITop06-
HBIE CyADI [IeA€COOOPA3HO CO3AATH BO BCEX PpeAePAABHBIX
okpyrax: B Canxr-ITerepbypre — aast CeBepo-3amapa,
B Xabaposcke — aast Bocrounoit Cubupu u AaspHero
Bocroka, B PocToBe-Ha- AOHY — AAS I0XKHBIX PeTHOHOB
Poccun u T.p.

Bompoc o ToM, KaKkMMHU TOAHOMOYHSAMHU AOAXKHBI
OBITH HAAEACHBI ITH CYABL, TpPeOyeT AOMOAHUTEABHOM
HOpPOpabOTKU €O CTOPOHBI IpolleccyasncToB. OpHAKO
IIeAU FIX CO3AQHIS OUeBHAHBI: TIepBasi — 00eCIeduTs A0-
CTYII K Ka4eCTBEHHOMY IIPAaBOCYAUIO AASI BCEX KaTeropuit
paBoo0bAasaTeAelt; BTOpas — OOAEIrIUTh PpaKTHIECKYIO
BO3MOXXHOCTb OOpaIljeHIs 32 3aIUTOM HAPyLUIeHHbIX HH-
TeAAEKTYaAbHbIX ITPaB, TIOCKOAbKY PAaCCMOTpPEHMeE CIOPOB
B MockBe 060paunBaeTCs AASI 3aSIBUTEACH M3 PETHOHOB
OOABIIMMH BpeMeHHBIMH U pHHAHCOBBIMU 3aTPATAMIL.
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Annotaups. HayuHele ny6amkaumm Kak nponsseeHus Ha-
YKU SBASIKOTCS OOHUMM M3 3HAYUMBIX OBBEKTOB OBTOPCKOrO
npaea. Kak M3BecTHo, Ans OLEHKM HaYy4YHOW NPOAYKTUBHO-
CTM Y4EHBIX M CMELMANUCTOB B HAYKOMETPUM MPUMEHSIIOT
pasnuyHble nokasartenu, Haubonee pacnpPOCTPAHEHHBIM
13 KOTOPBIX ABAAETCA MHAEKC XupLua, unu h-nHaekc.
MHpekc XMpLua BLIMMCNISIETCS MO KOMMYECTBY LIUTUPOBAHMHMA
TPYLOB UCCNEAOBATENS, BKIIOYEHHBIX B ONPEAENEHHYIO
6a3y ganHbix. [ns crpan CHI BaxHoi 6030 Hay4HbIX

u yuebHbix nybnukaumit sensetcs 6asa aaHHbix Poccui-
CKOTO MHAeKca HayuHoro uutposaHus (PMHL). B Mexay-
HOPOAHOM MNIGHE WMPOKOE PACMPOCTPAHEHHUE MOMYHHUIM
6a3bl paHHbix Scopus, Web of Sciences. Opra 13 npobnem
MCMOMb30BAHMS MHAEKCA XMPLLA 5TO COOTBETCTBME OLLEHOK
HOpMaMm asTopckoro npasa. Muaeke XupLia nokasbiea-
€T CPABHUTENbHYIO 3 PEKTUBHOCT TPYAA YHEHOTO MM
KOJIEKTHBA yueHbiX. Ho, kak HeTpyaHo BuAeTs, no no-
KO3aTeNsiM NofcyeTa MHAeKCa XMpLua no 6a3am AAHHbIX
PUHL, ans otaenbHbIX y4eHbIX HE YYMTBIBAIOTCS MX BKIAL

M y4acTHe B KOMMEKTUBHBIX MyBNMKAUMaX U UX LUTUPOBA-
Husix. B cnydae korpa nybamkaumm ocyLuecTBasioT rpyn-

82 TNPABA MHTENMEKTYAJIbHOM COBCTBEHHOCTM

Mbl, KOSITEKTUBLI YYEHbIX, BCE YHACTBYIOLLME B U3AAHWM
COBMECTHOTO HAY4YHOTO TPYAA Y4EHbIE M MCCNEAOBATENM
0610a4aI0T CTATYCAMM COABTOPOB 3TOM NyBankaLmu.
OrTHowweHUs Mexay COOBTOPAMM OMPEAENsIoTCs HA OCHOBE
COMALLEHMS!, NMPU OTCYTCTBMM KOTOPOTO OBTOPCKOE MPUBO
HO MyBNMKALMIO OCYLLECTBISIETCS BCEMM COOBTOPAMM
COBMECTHO, O BO3HArPAXAEHME PACMPEAENSETCS MEXAY
HWUMM nopoBHy. [peanoXeHo Ans OUEHKM MHAMBUOY ANbHO-
ro MOKA3aTeNst LUTUPOBAHMS MyBAUKALMIA YHEHbIX BBECTH
MOOMULMPOBAHHBIN MHAEKC XMPLLA, HO3bIBAEMbIMA MHOEKC
Xupwa «nnoc», unu h+, KOTOPbIN BBIMUCASETCS HO OCHOBE
AeneHns 0BbIMHOTO YMCIA LMTUPOBAHMIA KOHKPETHOM My~
61MKALMM HA YMCNO COUBTOPOB LMTUPYEMO MyBnmkaumm,
4YTO He BbI3OBET TPYAHOCTEN NPU BbIYUCIEHMSX MHAEKCOB h+
C MCMONb3OBAHMEM QITOPUTMA OMpefesieHns COBCTBEHHO
nupekca Xupua. Takoi NokasaTtenb y4uTbIBAET MHTEPECH
COUBTOPOB C TOYKM 3PEHMSI ABTOPCKMX NMPAB M Bornee ToYHO
ouEeHMBAET 3¢ PEKTUBHOCTb TPYAA KOHKPETHOTO YHEHOTO
MPK CPABHUTENbBHBIX OLEHKAX MX TPyAd. TakXe ANs CPABHH-
TESbHOW OLEHKM MHAMBUAYQMbHBIX MHAEKCOB LIUTUPOBAHMS
Y4eHbIX M CMeLMaNnUCTOB NPEeaaraeTcs BBECTU ABTOPCKMI
KO3 PUUMEHT yCpeaHeHUs MHAEKCOB k , PaBHBIN Ky6u-
4ECKOMY KOPHIO OT OBLIETO KONIMYECTBA COOBTOPOB, HA
KOTOPbIM AENUTCA COOTBETCTBYIOLWMIA MHAEKC XMPLIA UK
MHOM MHAEKC LUTUPOBAHMS KOHKPETHOTO GBTOPA.

Kriouesble croBa: HOYKOMETPUS, OBTOPCKME NPABA, MHAEKC
Xupwa, nugekc 3rra, MoandUKALMM HaYKOMETPUYECKMX
MHAEKCOB, MHAekc Xuplua «nnocy, 6asbl aanHeix PUHL,
Scopus n Web of Sciences, coasTopsi HayuHbix my6nuka-
LM, OBTOPCKMIA KO3DPUUMEHT YCPEAHEHMS MHAEKCOB
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Ne 2. C. 82-88; DOI: 10.17323/1i5.2024.21716



WORKS ON INTELLECTUAL PROPERTY Vor. 49 #2 2024

Roman O. OMOROV

National Academy of Sciences of the Kyrgyz Republic,
Institute of Mechanical Science, Automation and
Geomechanics (IMAG NAS KR), Bishkek, Kyrgyz Republic,
romano_ip@list.ru,

ORCID: 0000-0003-3555-1323

Information about the author

R.O. Omorov — Corresponding Member of the National
Academy of Sciences of the Kyrgyz Republic, head of
laboratory, Doctor of Technical Sciences, Professor,
Academician of the International Academy of Engineering,
Honored Scientist of the Kyrgyz Republic

Abstract. Scientific publications as works of science are one
of the significant objects of copyright. As is known, various
indicators are used to assess the scientific productivity

of scientists and specialists in scientometrics, the most
common of which is the Hirsch index or h-index. The
Hirsch index is calculated by the number of citations of a
researcher’s works included in a particular database. For
the CIS countries, an important database of scientific and
educational publications is the Russian Science Citation
Index (RSCI) database. Internationally, Scopus and Web
of Sciences databases have become widespread. One of
the problems with using the h-index is whether the ratings
comply with copyright regulations. The Hirsch index shows
the comparative efficiency of the work of a scientist or a
team of scientists. But as it is easy to see, according to the
calculation of the h-index according to the RSCI databases,
for individual scientists their contribution and participation in
collective publications and their citations are not taken into
account. In the case when publications are carried out by
groups or teams of scientists, all scientists and researchers
participating in the publication of a joint scientific work
have the status of co-authors of this publication. Relations
between co-authors are determined on the basis of an
agreement, in the absence of which the copyright for
publication is exercised by all co-authors jointly, and the
remuneration is distributed equally between them. It is
proposed that in order to assess the individual citation
index of scientists’ publications, introduce a modified
Hirsch index, called the Hirsch index “plus” or h+, which is
calculated based on dividing the usual number of citations
of a particular publication by the number of co-authors

of the cited publication, which will not cause difficulties

in calculating h+ indices, using algorithm for determining
the Hirsch index itself. This indicator takes into account the
interests of co-authors from the point of view of copyright
and more accurately assesses the effectiveness of the work
of a particular scientist in comparative assessments of their
work. Also, for a comparative assessment of individual
citation indices of scientists and specialists, it is proposed

to introduce an author’s index averaging coefficient — k,
equal to the cube root of the total number of co-authors,
by which the corresponding Hirsch index or other citation
index of a particular author is divided.
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BBEOEHME

AASL OLIEHKM Hay4yHOH AKTMBHOCTH YYEHBIX IIPUMeEHS-
10T pasAMYHbIE HAyKOMETpHYecKHe mokasateau [1, 2],
HarboAee PACIHPOCTPAaHEHHBIM M3 KOTOPBIX SIBASIETCS
TaK HasbIBaeMblil undexc Xupwia, uau h-undexc. Kak us-
BecTHO [3], aTOT mOKasareab 6bia pearoxer B 2008 .
aMepHKaHCKUM PpuankoM Xopxe Xupiuem, mpodpeccopom
Kaaudopuuiickoro ynusepcurera u3 Can-Awuero. M-
AeKc XupIa BEIYHCASETCS [0 KOAUYECTBY [IUTHPOBAHMUI
TPYAOB HCCACAOBATEAS], BKAIOUEHHBIX B OINPEACACHHYIO
6a3y aaunbx. Aast crpan CHI' BaxxHOM 6a30i1 Hay4HbIX
M y4eOHBIX IyOAMKanuil siBAsieTcst 6asa AaHHBIX Poc-
cuiickoro MHAeKca HaydHoro nuruposanus (PYVHLI).
Kpome PMHI] 8 CHI' ucmoan3yiorcst 1 Apyrue 6assl
AQHHBIX, Takue Kak Scopus u Web of Science. Kak orme-
JaIOT MCCACAOBATEAH B HAYKOMETPHH, Y HHAeKCAa XHpIma
IIPU AOCTAaTOYHOM IPOCTOTE €TI0 BBHIYMCACHUHM MMEIOTCS
U OIpeAeAeHHbIe HEAOCTATKH, CBSI3AHHBIE C BPEMEHHBI-
MU paMKaMU ITyOAMKALMA U HePaBHOMEPHOCTDIO ITOKa-
3aTeAeill AASL PA3AMMHBIX OTpacaeil Hayku [4, S]. Mnaue
FOBOPSI, €CTb IIPOOAEMA COU3MEPUMOCTH CPABHUTEABHBIX
mokasareaeil uHAekca. Eme opHa mpobaema, BO3HHKa-
JOIITasl B CBSI3H C MICIIOAB30BAHHEM HHAEKCa XHUpIIa, 3TO
COOTBETCTBHE OLICHOK HOPMaM aBTOPCKOTO Ipasa [6].
B pa6ore [7] Bompoc 06 aBTOpCcKUX IpaBax Ha HaydHbIe
IyOAMKAIIME PAcCMOTPEH HA OCHOBE 3aKOHOAATEAb-
crBa Koipreisckoit PecryOAuky 1o aBTOPCKHMM IpaBaM
U CMEXXHBIM IIPaBaM, TA€ IPEAAOXKEHO BBECTU AASL OIIeH-
KU HHAUBHAYAAbBHBIX TIOKa3aTeAen ny6AnKaun0HH0171 aK-
THBHOCTH YYeHBIX APYTOH IIOKa3aTeAb — HHAeKC Xup-
IIa «IIAI0C>». B AaHHO# paboTe paccMOTpeHBI BOIIPOCH
U O MHBIX HAyKOMeTPUYECKUX ITOKA3ATEASX 1 MOAUDHKA-
LIMSIX, YIUTHIBAIOIIUX ABTOPCKIE IIPaBa Ha IIyOAUKALINM.

MHOEKC XMPLLA M HALUMOHAJIbHbBIE
MHOEKCHI LUTUPOBAHMS

Undexc Xupwa, nau h-undexc (h), — HaykomeTpmde-
CKUl IIOKa3aTeAb LUTHPYEMOCTH, KOTOPBIA OBIA IIpeA-
AoxxeH X. XupuieM AASl OLleHKU 3 PeKTUBHOCTH HayIHOM
AesiTeAbHOCTH (TIepBOHAYAABHO — YYeHBIX (UBHKOB+.
B pasbHefieM 3TOT MOKA3aTeAb ObIA PACIPOCTPAHEH Ha
BCe 00AACTU HayKH, HO CPaBHHTEABbHbIE TTOKA3aTeAN H-un-
dexca AAST Pa3AMYHBIX 0OAACTel HAyKK BeCbMa Pa3AMYAIOT-
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cs1. Hanboaee KpUTHYIHOE OTHOLIEHHE K AAHHOMY [1OKa3a-
TEAIO ITPOSIBASIIOT HCCACAOBATEAN TYMAHUTAPHBIX HAYK.

PaccMarpuBaeMblil HHAEKC 00Aee OOBEKTUBHO OLie-
HUBaeT 9¢PeKTHBHOCTh TPyAQ YIEHOIO, HEXXEAU 0bmmjee
YHCAO IyOAUKALINI UAK Ob1iee YrcAO uTrpoBaHuiil. Ko-
HEYHO, KaK OTMEYEHO BbIIIle, HHAEKC OOBEKTHBHO XapaK-
Tepu3yeT LIUTHPYEeMOCTb IPU CPAaBHEHUH TPYAA YIEHBIX
B OAHOI 06AaCTH HCCAEAOBAHMIT BBUAY Pa3AMYHHI Tpa-
AMLTAH ny6AHKaum71 U LIUTUPOBAaHUH B Pa3HbIX obaacTax
HAyKHU U CIIeIIUPUKH IPEACTABACHUSI MHPOPMAIUH B ITy-
6AMKALISX.

WMupexc Xupmra BBIMUCASETCS IIO OIPEACACHHBIM
0a3aM AQHHBIX MyOAMKAIMA — KaK OOIIEAOCTYIIHBIM
HayKoMerpudeckum B wuHTepHeTe (Google Scholar,
Elibrary.ru u ap.), Tak u maataemv (Scopus, Web of
Science). Kak HeTpyAHO 3aMeTHTb, 3Ha4eHUS MHAEKCA
Xupiia AASL OAHOTO U TOTO YK€ YYEHOTO B 3aBUCUMOCTH OT
HCIIOAB3YeMO¥ 0a3bl AQHHBIX MOTYT CYILECTBEHHO Pa3AH-
9aThCsl, MOCKOABKY YHCAO IyOAMKALUI Y4EHOTO, pasMe-
II[eHHbIX B 9TUX 0a3aX AAHHBIX, MOXeT OBITh Pa3HbIM.

Ho, xoxeuno, napexc Xupia He CBOOOAEH OT OIpe-
A€AEeHHbIX HEAOCTATKOB. TaK, MHOIMe MaTeMaTUKH U Ty-
MaHHTapUH OTPHLATEABHO OTHOCSTCS K HeMy. B rymanu-
TApPHBIX 00AACTSX HAYKH, B OCOOEHHOCTH B pUAOAOTHH,
LJUTHPYEMOCTb CYLIeCTBEHHO HIDKE, YeM B €CTeCTBEH-
HOHAYYHBIX 00AACTSIX.

Ho HecMOTpst Ha HeKOTOpBIe HEAOCTATKH, HHAEKC
Xupmia B IIEAOM SIBASETCSI AOCTATOYHO OOBEKTHBHBIM
mokasareAeM 3$pPeKTHBHOCTU TPYAQ YUEHbIX M HAyIHBIX
KOAAEKTHBOB Pa3HbIX MACIITA60B, IO9TOMY B HACTOSIIIEE
BpeMsi 9TOT HHAEKC IIOAYYHA LIMPOKOE PAaCIpOCTpaHe-
HIe B HAyKOMETpPHH.

Kax Bblle ckazaHO, ITOKa3aTeAN HHAEKCAa XHpIIa 3a-
BHCSIT OT KOHKPETHBIX 023 AQHHBIX, C [IOMOIIIbI0 KOTOPBIX
OHH BbIUHCASIOTCsL. Hampumep, He Bo Bcex CTpaHax cylre-
CTBYIOT OOIEAOCTYIIHbIE HAIIMOHAABHBIE Ga3bl AAHHBIX
AASL OLIEHKH MHAEKCOB XMpIIa YIEeHbIX M HAYIHbIX KOA-
AeKTHBOB. Tak, aBTOPy HEM3BECTHO O CYI]eCTBOBAHUH
TaKux 6a3 AQHHBIX B KaKOHU-AHOO [}eHTPAABHOA3MATCKOMN
crpate. B TO 5xe BpeMs AASL pYCCKOSI3bIYHbIX ITyOAMKALIHIA
AOCTATOYHO HAAEKHOM 62301 AaHHBIX 06AapaeT PYIHII.

Aas 6a3 pamabix PITHIT uMeercs aHaAWTHYeCKHIT
anmapar, Ha3biBaeMblit Science Index, KOTOpPBIH TO3BOASI-
eT IPOBOAUTb HAyKOMETPUYECKHe MCCACAOBAHMS U BbI-
9UCASITh HHAeKC Xupina. AaHHas 6a3a AQHHBIX CO CBOMM
aImapaToM HCCAEAOBAHMI paspabarsiBaercs Poccwmit-
cKoil KoMnanuein «HayuHas saekTpoHHas 6ubAnoTexa
(ELIBRARY.ru) ¢ 2005 r.

B mHacrosiiee BpeMsi B HHTePHET-IIPOCTPAHCTBE Cy-
IIeCTBYIOT U APyrHe 0asbl AQHHBIX, HAIpUMep Scopus
u Web of Science, KoTopsle I03BOASIIOT BeCTH HayKOMe-
TPUYECKHe HCCAEAOBAHUS M BBIYUCASITD MHAEKCHI ITUTH-
POBaHUSsI, B YACTHOCTH HHAEKCBI XHUpIIa.
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B psine HeaHTAOS3BIYHBIX CTPAH TAKKe BEAYTCS pa-
OOTBI IT0 CO3AQHHIO CBOUX CHCTEM H MHAEKCOB HayIHOTO
rutuposanus. B KHP B 80-x 1 90-x roaax XX B. paspabo-
TaHBI M PA3BHBAIOTCS CBOM MHAEKCHI HAyYHOTO LIUTHPO-
BAHMS, KOTOPBIX K HacTosimeMy BpeMeHu Tpu — Chinese
Science Citation Index, China Scientific u Texnical
Papers and Citations, a mo o06LjecTBEHHBIM HayKaM
Chinese Social Sciences Citation Index. B fImoxumu ects
CBOI1 HAITMOHAABHBIH HHAEKC HAYIHOTO ITUTHPOBAHMA —
Citation Database for Japanese Papers. Beayrcs pa6otst
110 pa3paboTKe HHAEKCOB IIUTUPOBAHMS B PSIAE eBPOIIeTi-
CKHX cTpaH, HanpuMep B Mcranum, IToapmre u ap.

Aast yaensix opyrux crpar CHI', kpome Poccun, 6a3sa
Aauabix PMTHI oueBuAHBIM o6pa30M SBASIETCST HEIIOA-
HOI1, TOCKOABKY B 6aze PMTHII orpanudeHo KOANYeCTBO
IIyOAMKAIME HA HAIJMOHAABHBIX SI3BIKAX 9TUX CTpaH. Bro-
poe 0OCTOSITeABCTBO, OTPAHMYMBAIOIEe TIOAHOTY 0a3bl
PHHLII, aT0 TO, 4TO He BCe 3HAYMMBbIE XXYPHAABL U H3AA-
Husa Apyrux crpad CHI' saperucTpupoBaHb! i BKAIOUe-
HBI B 6a3y PHYIHLI. Ho HecMOTpA Ha 3TH HEAOCTATKU 6a3
Aaunabix PUHI, BO3MOKHOCTH ITOCAEAHETO MTO3BOASIOT
BO MHOTHX CAYJasIX IOAYYHUTb AOCTATOYHO OOBEKTHBHbIE
CpaBHUTEAbHbIE AAHHbIe HHAEKCOB LIUTHPOBAHHS HEPOC-
CHUFCKUX Y4eHBIX, XOTSI €CTeCTBEHHBIM 00pa3oM IOKa3a-
TeAr nHAeKca Xupina yaeHsx Apyrux crpan CHI' 6yayr
ropa3a0 HIDKE IOKa3aTeAe!d POCCUUCKHMX YYEHBIX B CHAY
ykasaHHbIX orpanuyenuit PUHII.

MOONDPUKALMKN MHOEKCA XMPLLA

ITpu Bceit mpocToTe, yAOOCTBE BBIMHCAEHHUI M PacIIpo-
CTPaHeHHOCTH B HayKoMmeTpuu MHAeKC Xupma (h-uH-
AEKC) UMeeT HeAOCTATKH, O KOTOPBIX CKa3aHo Bbue. [10-
3TOMY MHOTHE y4eHble H HCCAEAOBATEAN Pa3pabaThIBAIOT
HOBBIe, yCOBEpIIEHCTBOBAaHHbIE HAyKOMeTPHIeCcKue II0-
Ka3aTeAU AASL OLIEHKHU 9P PEKTHBHOCTH HAyIHO-IIyOAUKA-
LIJMOHHOM AESITEABHOCTH.

Tak, mpexxae Bcero ObIA IIPEAAOXKEH TAaK HasblBae-
MBI g-MHAEKC, MAM MHAEKC OTTa (8, 9], xoTopstit ompe-
AEASIETCSI AHAAOTHYHO MHAEKCY Xupira hi, HO KOAUYeCTBO
LIUTUPOBAHUI AOAKHO OBITH TOpasA0 60AbIIE, 2 UMEHHO
B kBaapare (1) OT KOAMYECTBA UTHPOBAHMI 11 B CAyUae
BbrarcaeHust h. FIHAeKC g, KaK 1 HHAEKC fi IleAOIHCACHHAS
BEAHYMHA 1 II0 CYII[eCTBY OIIpeAeAseT MaKCHMAAbHbIE KO-
AMYECTBA ITUTHPOBAHUH.

YueHBIMU NIPEAAOSKEHBI M APYTHE ITOKA3aTEAN LIUTHU-
PyeMOCTH IIyOAUKALIUI HCCAEAOBATEACT.

Tax, B pabote [4] mpepsoskeHa HOBBLI HHAEKC j, KO-
TOPBII XaPAKTePHU3YeTCsl TeM, YTO 6A30BBIM COOTHOLIe-

HUeM siBasieTcst n°/2

LUTHPOBaHMI, T.€. STOT HHAEKC OIIpe-
AeAseT MPOMEXXYTOYHBIIN ITOKA3aTeAb MEXAY hu g
B pa60Te [5] IIPEAAOSKEHBI HOBBIE MOAUQHUITPO-

BaHHbIE IIOKAa3aTE€AM, YIHUTbIBAIOIHE KOAMYECTBA ITHUTH-

POBaHMIA, KaK B «KBaspaTe XupIlas, TAK K BO BHE 9TOTO
KBaApaTa, KOTOpBIe HadBaHbI HHAeKcaMu gh, hp u ghp; mmo-
CAeAHHI M3 HUX YYUTBIBAET BCIO COBOKYIIHOCTD LIUTUPO-
BaHUM ny6A1/1KauHI71 B OIPEAEACHHOM 6a3e AAHHBIX.

B pa6ote [10] mpearoskeH HOBbII OKa3aTeAb, KO-
TOpBIA HasBaH HokaszaTeab PITA — pesyabraTBHOCTD
MyOAUKAIMOHHOM AesiteAbHOCTH. OH BBIYHMCASIETCS 110
CIIEIIMAABHON POPMyAe C yIeTOM HEHYAEBBIX IIyOAMKa-
LU, <IIPUBS3AHHBIX> K HIM LIUTHPOBAHUI 9TUX ITyOAU-
KaLuil 1 nHAeKCca XHpIia I10 HUM.

Yro kacaercs Tak Ha3bIBAEMBIX [IOKa3aTEAEH AOAe-
BbIX LJUTHPOBAHMI, KOTOPbIE YYUTHIBAIOT HHAUBHUAYAAD-
Hble [TOKA3aTEAN COABTOPOB ITyOAUKALUIL, TO M B 9TOM
HAIIPABAGHHU HAYKOMETPHU OIyOAMKOBaH psip paboT
[11-17].

ITpesxae Bcero B pabore [11] cam Xupm npearoxua
MOAMGUIMPOBATh MHAEKC h BBepeHHMeM mapamerpa h,
YYHUTBIBAIOIIETO YHCAO cOaBTOPOB. ITokasaTeAap yueHOro
Oyaert h, ecan y Hero 6yaer Ha myOAukaruu h cchIAOK, B TO
Ke BpeMsl Y K&KAOTO U3 COABTOPOB €ro ITyOAUKAIHI OyaeT
nokasareab h, T. e. Beraucasiercs h o MunuMyMy coaBTo-
POB, YTO, KOHEYHO, CYLjeCTBEHHO MeHbIIle 3HaYeH h.

3apybesxHble aBTOPbI IPEAAOKHAY 1 HHbIE MOAUH-
Kauuu uHAekca Xupma h [12, 13], yuursisatomue Bpe-
MEHHOM IEePHOA rry6Am<aum71, HAAMYHE COABTOPOB M UX
«CTapUIMHCTBO>» IO BeAMYMHE /i, HO He HX YUCAO. OTH
MOAMQPHKAIIUY, BKAIOYAst MOAUPHKAITMIO caMoro Xupina,
Ha [IPaKTHKe He IOAYYHAH IIMPOKOTO PACIpOCTPAHEHNS
M3-32 CAOKHOCTH 1 HEYAOOCTBA BEIYMCACHUI.

B pa6otax [14, 15] mpearoskeHs MOAMQHKALMY HH-
Aexca Xupima h, yauTsiBaromue 0o4e8yio Yumupyemocmo
COABTOPOB ITyOAMKALIU, T.€. 00IIee KOAMIECTBO CCBIAOK
Ha ITyOAMKALMN AEAUTCS HA YHCAO COABTOPOB. Takoit
MIOAXOA TTOACYETA HHAEKCA LIUTHPYEMOCTH I10 CYLIECTBY
AHAAOTHYEH MPEAAOSKEHHIO AaBTOPA ITOM CTaThU, OCHO-
BaHHOMY Ha HOPMaX aBTOPCKOTO npaBa (TIpH 9TOM cAeAy-
€T OTMETHUTb, YTO Ha BpeMsI IPEAAOXKEHIST ABTOP He ObIA
3HaKoM ¢ [ 14, 15] u Apyrumu pa6oramu B 5TOM Hampas-
AeHMH HaykomeTpun). B pabote [15] npuniumn doaesoil
YUMupyemocmu mpeAAOXKeH He TOABKO AASI HHAeKca XHp-
ma h, Ho U AASl MHAEKCa DITa g- OTH HOBbIE MOAUQUKALIUH
uHAeKcoB Xupira u Jrra 0603HAYEHB COOTBETCTBEHHO
h* u g*. Ilpu aTOM B AQHHOI paboOTe yTBEPIKAAETCS, YTO
B 6ase pAauHbIX Web of Science «c HepaBHero BpemeHn
y>Ke BBEACHO B AeHICTBHE OIIpeAeAeHHe AAHHOTO ITOKa3a-
Teass» [ 15, c. 51]. Ho usBectHo, uto B 6ase PUUHII et
[IOKa3aTeAs], YYUTHIBAIOLIETO KOAMYECTBO COABTOPOB.
Tawke caepyeT OTMETUTH, 9TO HHAEKCH h* u g%, mpea-
AoxeHHbIe B [15], — IleAOYMCACHHBIE BEAMYUHDI, T.e.
OKPYTA€HHbIE AO LIEAOTO YHCAA TOKA3ATEA.

B paborax [16, 17] mpeaaoskeHsl MoAMUKALMM
uHAekca Xupima i, KOTOpble XapaKTePU3YIOT CPeAHIO0
LOUTHPYeMOCTh PaboT II0 OIPeAEACHHON TeMaTHKe
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U YYUTHIBAT KOAUIECTBO COABTOPOB I[yOAMKALIUI, T.€. OC-
HOBAHBI Ha TIPUHIIUIIE 00A€600 YUMUPYeMOCcmu. ITH MO-
AMQUKALMH BBIYUCASIOTCS TI0 CIEIHAABHBIM GOPMyAaM
¢ npumenenuem mporpammbsl Excel u o6osnavenn h_ .
uh , OHH ABASIOTCS COOTBETCTBEHHO HEKOM APOOHOI
Mopudukanueit uHAekca Xupma h* 1 HOMHUpPOBaHHOM
MopuduKanueit nHAeKca h¥, yaursiBaromeit doiesyro yu-
mupyemocmp. Ilokasareamh  wh  moryr 6pite Apo6-

d norm
HBIMHU BEAMYHHaAMH.

ABTOPCKOE IMPABO UM NMOKA3ATEJTM
MHOEKCA XMPLLA

WMupexc Xupima, Kak CKa3aHO BbIlIe, TIOKa3bIBAET CpaB-
HUTEABHYIO 9ppeKTUBHOCTD TPYAA YIEHOTO HAU KOAAEK-
THBa y4eHbIX. HO KaK y)ke OTMEYaAOCH, TI0 IIOKA3aTEASIM
Hopcyera nHaekca Xupina Ha ocHoBe 6a3 panHbix PITHI]
He YYUTHIBAIOTCS BKAAA OTAEABHBIX YUEHBIX H UX y4acTUe
B KOAAEKTHBHBIX [Ty OAMKAIMSX [IPH LIUTHPOBAHUU. 3ACh
OYEeBHAHBIM 00Pa3oM BOZHUKAET BOIPOC 06 aBTOPCKOM
IIpaBe Ha IyOANKAI[HIO.

B cooTBercTBHE ¢ 3aK0HOAATeABCTBOM KbIpraisckoit
Pecrry6AuKy, KaK M 3aKOHOAATEABCTBAMH MHOTHX ADY-
I'MX CTpaH [6], aBTOPCKOe IPaBO PacIpOCTPaHAETCs Ha
[IPOU3BEACHUSI HAYKH, AUTEPATyPBl M HCKYCCTBA, SIBAS-
IOLYIeCs] Pe3yAbTATAMH TBOPYECKOMN AESTEABHOCTH, T.e.
ITyOAMKAIIMH yYeHBIX OTHOCSTCS K 06eKTaM aBTOPCKOTO
npasa. [ToaTOMy AEHCTBHS 11O IyOAUKALIMH TPYAOB yde-
HBIX, [UTUPOBAHHUIO 9THX IyOAUKALMI U T.A. IIOAAAQIOT
IIOA AEHCTBHSI HOPM aBTOPCKOTO IIpaBa.

CkazanHOe Bbllle U OOAee OOCTOSTEABHO IIpHUBe-
ACHHBIE B 7] MpUYMHBI IO3BOAUAM aBTODPY 3TOM CTAaTbH
IIPEAAOXKHTD HOBBIN MHAEKC IIUTHPOBAHMS, HA3BAHHBIM
undexc Xupuia «naoc>, TAM UHAEKC h+, KOTOPBII YIUTHI-
BaeT UHAMBUAYAABHBII BKAQA COABTOPOB B IyOAUKAI[HIO
[PY CTAHAQPTHOI PABHOMEPHOI OXPaHe aBTOPCKIX [IPaB
HA IlyOAMKAIINY U UX UTHPOBAHISL.

Ilpu oreHKe LUTHPYEeMOCTH ITYOAUKALIMI YIEHBIX
roxasarean h+ GYAyT He GOABIIE, 2 3A9ACTYIO B HECKOAD-
KO pa3 MeHblIle COOTBETCTBYIOIIUX MOKa3aTeAei h. B ot-
AMYHE OT ADYTUX AOAEBBIX IIOKA3aTeA€H, IPEAAOKEHHBIX
B paborax [11-15], nuaekc h+ sBAseTcs ApOGHBIM YHC-
AOM U BBIMHCASIETCSI HA OCHOBe MHAeKca Xupia h. Aaro-
PUTM BBIMHCAEHUS h+ QaHAAOTUYEH AATOPUTMY BbIYHCAE-
HUS h, HO B AQHHOM CAyYae «KBappaT Xupma “IAroC >,
KaK IPaBUAO, OYAET BHYTPH «KBappara Xupias.

[Npumenenue unpexca Xupima «maoc>» (h+) 6b1a0
aIpOOHPOBAHO AAS OLIEHKH [IOKA3aTeAel LIUTUPYEMOCTH
TpyaoB uaeHoB HarmonaasHo# axapemun Hayk Koip-
roisckoit Pecrry6anku (HAH KP) o aammsiv PHHLI.
Pe3yAbTaThl IIOKA3BIBAIOT PEAEBAHTHOCTh ITUX OL}EHOK
B OIIPeAEACHHH HHAMBUAYAABHBIX IIOKa3aTeAeH IyOArKa-
uroHHO# akTBHOCTH yyensx HAH KP [7].
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Muaexc h+ Takxe He B IOAHON Mepe YUUTBIBAET BAU-
SIHU€ 9MCAA COABTOPOB Ha HHAUBHAYAAbHBIE [IOKA3aTEAN
LIUTHPYeMOCTH HAy4HBIX ITyOAHMKALINIL ABTOPOB, HEOHXO-
AVIMBIX [IPY CPABHUTEABHBIX OLI€HKAX HHAEKCOB IUTUPO-
BaHHSI OTAEABHBIX aBTOPOB. I103TOMY AAsI CpaBHUTEADB-
HOI1 OLIEHKU MHAMBUAYAABHBIX MHAEKCOB LUTHPOBAHUSI
YYeHBIX U CIIE[IHAANCTOB HPEAAATAETCS BBECTH ABHMOp-
ckuil Koappuyuenm ycpednenus undexcos — k_, paHbIit
KyOud4ecKoMy KOPHIO U3 001jero KOAMYeCcTBa COAaBTOPOB,
Ha KOTOPBII ACAUTCSI COOTBETCTBYIOIMI HHAEKC Xupia
HAM MHOM MHAEKC [IUTHPOBAHMS KOHKPETHOTO aBTOPA;
B MTOTe BBMUCASIIOTCSA N, h+ 1 ApyTue CpaBHUTeAbHbIE
HHAEKCBL

3AKIMKOYEHME

CoBpeMeHHasT HAYKOMETpPHUsI SIBASETCS HEOOXOAUMbIM
HMHCTPYMEHTOM AASI ICCA@AOBAHUS U IIPOTHO3UPOBAHM
PasBUTHS HAyKH, ypaBAeHus ee passutueM [1, 2]. Oa-
HHMH U3 TI0Ka3aTeAedl HayKOMeTPHH, XapaKTepU3YIOIH-
MU 9$PEKTHBHOCTD AESATEAPHOCTH Y4eHBIX M HCCACAOBA-
TeAel, SBASIOTCS MHAEKCHI IIUTHPOBAHMS, B YaCTHOCTH
HanboAee paCIPOCTpAHEHHBI HA IIPAKTHKe IOKa3a-
TeAb — MHAEKC XHPpIIa, a TAloKe Pa3AUYHbIe MOAUPHUKA-
ITMM MHAEKCOB IIUTHPOBAHIS, B TOM YHCAe HHAEKC XHp-
IIa <TIAFOC> AASI yUeTa HHAMBHAYAABHOTO BKAAAQ YIEHbIX
u crieruaaucTos [4, S, 8-18].

AASL CpaBHUTEABHOH OIIEHKM MHAMBHAYAAbHBIX HH-
AEKCOB LJUTHPOBAHMS YYEHBIX U CIIELHAAMCTOB IIPeAAd-
raeTcsi BBECTH A8MOpckuti KodgPuyuenm ycpedrenus um-
dexcos k , paBHbIit Ky6HIecKOMy KOPHIO U3 06ero uncaa
COaBTOPOB, HA HETO AGAHUTCS COOTBETCTBYIONUH MHAEKC
XupIa MAM MHOH MHAEKC IIMTHPOBAHUS KOHKPETHOTO
aBTOPA, B MTOTe BHIMUCASIOTCS h, , W+ 1 ApyTHe CpaBHH-
TEeABHbBIE HHAEKCBL

Kasxaast u3 MOAMHKAIIMI HAYKOMETPHIECKHX HHAEK-
COB, PaCCMOTpEHHBIE BBILIE, MOXKET OBITH HCIIOAB30OBAHA
AASL ICCAAOBAHUI ITyOAUKALIFIOHHON aKTHBHOCTH YIeHbIX
U CIIELIMIAANICTOB B 3aBHCHMOCTH OT CIIeI(HKH ITOCTaB-
AEHHbIX 3aAa4, CAOKHOCTH U YAOOCTBA BBIYUCACHHI KOH-
KPETHBIX UHAEKCOB ITyOAMKAIINOHHOM AKTHBHOCTH.

Ilpu 3TOM HMHAEKCHI LIUTUPOBAHHUS, B YACTHOCTH
HanboAee BOCTpeOOBAaHHBIN MHAEKC XWpIIa, BBIYHCAS-
IOTCSI IT0 KOHKpPeTHBIM 6a3aM AaHHBIX. Aast crpan CHI
0a30Boil siBAsIeTCs poccuiickas 6as3a panusx PUTHIT, uc-
IIOAB30BaHUE KOTOPOH HEPOCCUACKIMHU yIeHBIMH HMeeT
OIlpeAeAeHHbIe OrPAaHMYEHHs, OTMeYeHHble Bhimre. Tem
He MeHee B HacTosmee Bpemsa BoaMoxxaoctu PHIHIT mu-
POKO HCIIOAB3YIOTCS YI€HBIMH M HAYIHBIMHE YIPeXKACHHU-
simu crpar CHI.

KoneuHo, kaxaast cTpaHa 6yAeT IO BO3MOXKHOCTH
CTPEMUTBCSI K COBAAHUIO CBOEH HAI[IOHAABHOR 6a3bI AQH-
HBIX AAS HAYKOMETPHYeCKUX UCCACAOBAHHI, B YaCTHOCTH
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AASL OLIGHKHM LIUTUPOBaHHUM rry6Am<aum71 CBOUX YYEHbIX
Y HayYHbIX KOAAEKTHBOB.
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Hpeme 4eM IPHCTYIUTb K MCCAGAOBAHHIO BOIPOCA
00 yCAOBMSIX IIUTHPOBAHUS AHHOTALUI ITPOU3BEACHHUI],
HEeOOXOAMMO OIIPEAEAUTD, YTO MbI OYA€M IIOHMMATH IIOA
AHHOTAI[MEeHN B HACTOSIIEHN CTaThe.

ITockoabky 3akOHOAATeAD B yacTu yeTBepToit 'K PP
He AQA HY ITPU3HAKOB, HU OTIPEACACHIS OHSITUS «aHHO-
TaIHsA>, CAEAYeT MCXOAUTh U3 3HAYEHHUS ITOTO CAOBA3,
IPEAAAraeMOro TOAKOBBIMH CAOBAPSIMH PYCCKOTO S3BI-
ka. B caosape C.M. Oxerosa aHHOTAIMS OIpeAEASeTCs
KaK «KpaTKoe H3AOXKEHHEe COACPXKAHMS KHHIH, CTaTbH
uTmL> [1, c. 32]; COAEPKAaHHE — TO, YTO COCTaBASIET
CYLIHOCTb 4ero-HUOYAB, T€Ma, OCHOBHAS CyTb H3AOXKe-
Hus [ 1, . 595]. Vicxoas U3 3TOTO, [0A AHHOTALHeEH cAe-
AyeT IIOHMMATh KPAaTKOe M3AOXKeHHEe CYIJHOCTH IPOU3Be-
AeHms1. MOXHO CKa3aTb, 4TO aHHOTAI[MS — 9TO obIee
IIPeACTaBACHUE TIPOM3BEACHHS: O YeM OHO, KAKHe TEeMbI
(mpo6aembl) 3aTparMBaer, KaKOBBI ACHCTBYIONIHE AHMIIA
U YTO C HUMH Tpoucxoaut. [IponssepeHme MOXeT 1 He
UMeTh aHHOTAIMH. B KayecTBe IPHMePOB MOXKHO IIpHU-
Bectr «Kanuraa» K. Mapkca [2] u oraeapHble nspanms
noamsr «Meptsbie aoymu» H.B. Toroas [3].

ITockOABKY MBI 3aAAAHMCH BOIIPOCOM LIUTHPOBAHHS
AHHOTAIUIA POU3BEAEHHUIT, HEOOXOAMMO BBIICHHUTD, YTO
[IPeACTaBASIET COOOM AHHOTALUS C TOYKH 3PEHHsI aBTOP-
cxoro mpasa. Ha B3rasa aBTopa aToil CTaThH, aHHOTALHA
K MPOU3BEACHHIO MOXXET ObITb KBAAMQHIIMPOBAHA KaK
1) yacTb mpousBepeHHs, 2) MPOUBBOAHOE TIPOM3BEAE-
HHe, 3) HeOXpaHsAeMblil Pe3yAbTaT MHTEAAEKTYaAbHOI
aesTeabHOCTH. IloAararo, 4To cAeAaHHOE IIPEATIOAOKe-
HUe MOXXeT OBITb OTHECEHO K AIOOBIM aHHOTAL¥SIM, Ha-
IpHMep aHHOTAIIMH K 3aKOHOAATEABHOMY aKTy FOCYAap-
CTBEHHOI'O OpraHa, KOTOpas TaloKe MOXKET IOAAEKATDb
OXpaHe aBTOPCKHUM IpaBoM [ 4, c. 28].

K mpeacraBAeHMIO aHHOTALMM KaK HACMU Npous-
gedeHuss YCTOMYUMBO CKAOHSIETCSI CyAeOHAs IpakTHKa.
B xauecrse mpumepa mMoxxHO mpuBecTu Aea0 N2 A40-
269679/2021, B xotopom OOO «Mepuamyssika»
3asBUAa MCK K Acconumanun «HaroHaAbHbBI KOOp-
AMHAITMOHHBIN I[eHTp 00pabOTKM TPaH3aKIM C IpaBa-
MU U OOBEKTaMU HUHTEAAEKTYaABHON COOCTBEHHOCTH>
O B3BICKAaHMH KOMITEHCALIUH 33 HAapyIIeHHe HCKAIOUH-
TeAbHbIX IIPaB Ha HAYYHO-AUTEPATYPHbIE TPOM3BEACHNS:
«Mysbikaabnas ucropus CMU» (2010), «A>xKa3oBblit
PUTM B My3blKe aKapeMuueckoit Tpaaurmm> (2011),
«Kunomysbika: Teopust Texsoaormit» (2012), «Apa-

MPABA MHTENTEKTYANTbHOWM COBCTBEHHOCTMU

MaTyprys IEeCEeHHOTO BHUAEOKAMIIA> (2012) (aBTop —
A.B. qeprIH.IOB) ITyTeM BOCITPOU3BEACHHS 1 AOBEACHUS
AO BCeoOIIero cBeAeH s X Ha3BAHHFI U aHHOTAIJMOHHBIX
YacTeu.

Cyabl mepBOit U aleAASIIMOHHOM MHCTAHIHI IPHU-
3HAAW HeNpPaBOMEpPHBIMH AEHCTBHS OTBETYHMKA IO pas-
MEIleHUIO Ha capTe ipchain.ru Ha3BaHUM M aHHOTALIUHN
K IIPOM3BEACHUSIM, ITOAATAs], YTO OTBETUYMK HCIIOAb30BAA
parMeHTBl IPOM3BEAECHHMII He CIOCOOOM ILUTHPOBA-
HHS B IJeASX PACKpPBITHA TBOPYECKOTO 3aMBICAA aBTOPA,
a CrmocoO0M AOBEAEHHSI AO BCEOOIIero CBeAeHHS — HC-
KAIOYUTEABHO C IIOCACAYIONIEH IIeAbI0 He3aKOHHOTO pac-
IPOCTPAaHEHHs UX B MHTEPHETe ITyTeM pa3MeINeHHUs TH-
MIepCCHIAOK Ha HeACTAABHBIN KOHTEHT.

Cya no unreasexryassusiv npasam (CUIT) ue co-
TAACHACS C BHIBOAOM CYAOB, YKa3aB Ha TO, YTO CyA IIep-
BOM MHCTAHIIMHU PaKTHIECKU KBAAUPUIIMPOBAA HA3BaHUS
M aHHOTAIIMH KaK YaCTH IIPOU3BEACHHI, HO IIPH 3TOM He
HCCAGAOBAA, PACIPOCTPAHSIOTCS AM aBTOPCKHE IpaBa
Ha AAQHHbBIe HAa3BaHMS M AHHOTAIIMH K IIPOU3BEAEHHSIM,
T.e. ABASIIOTCA AU OHHU IIO CBOEMY XapaKTepy CaMOCTO-
ATEAbHBIMM Pe3yAbTaTaMH TBOPYECKOTO TPyAa aBTOpa
[S]. Ilpumedareasno, uto CHIT kak cya KaccaluoHHOI
MHCTAHI[MM YKa3aA Ha HEOOXOAUMOCTb HCCAEAOBAHIS
XapaKTepa TPyAa IO CO3AAHHIO AaHHOTALIUH B IIEASIX BO3-
MO>XHOCTH MX KBaAMQHUKAITMU B KaUeCTBE YacTeH MpOm3-
BepaeHui B moHuMaHuu 11. 7 ¢T. 1259 TK PO, a He cocaaa-
Cs1 Ha TIPE3yMIILHIO TBOPYECKOTO TPYAQ, B CHAY KOTOPOH
AHHOTALUS TPU3HACTCS CO3AAHHOM TBOPYECKHUM TPYAOM,
TOKa He AOKa3aHo obpatHoe [6, c. 33-38].

IIpu HOBOM pPacCMOTpeHHMH AeAa CyA II€PBOH HH-
CTaHITM 3aKAIOYHA, UTO CITOPHbIE JACTH MPOM3BEACHHUS
(amHOTALMS, Ha3BaHMe) AWIID UACHTUPUIMPYIOT CO3-
AQHHBII ABTOPOM 0OBEKT ABTOPCKOTO IIPaBa, He SIBASISICH
CaMOCTOSTeAbHBIMH Pe3yAbTATaMH, H, CAEAOBATEAbHO, He
COOTBETCTBYIOT KPUTEPHSIM OXpaHOCIIOcobHOCTH [7].

ABTOp COTAACeH C BBIBOAOM, UTO CIIOPHBIE aHHO-
TAI[UH TIPOU3BEACHHI He IOAAEXKAT OXpaHe aBTOPCKUM
IPaBOM, HO AYMAeT, YTO B ero 0OOCHOBaHHUE, C YIETOM
HEOYeBUAHOCTHU IPEATIOAOXKEHHS, YTO AHHOTAIMS AUIIb
HACHTHPUIIHPYET IPOH3BEAEHIE, MOXHO OBIAO OBI IpH-
BECTH APyrHe AOBOABL Ilompobyem mx cpopMHpPOBATH,
IIOHMMasI TI0A JaCTBIO TPOU3BEACHHS QPArMeHT, CO3AAH-
HBIA TBOPYECKMM TPYAOM aBTOPA AQHHOTO IIPOM3BEAE-
HHS UM BBIPAKAIONIIMN 3aKOHYEHHYIO MBICAD, CBA3AHHYIO
c maeeit mpomssepenus [ 8, c. 74-105].

Cnopnras amHoTanus k crarbe A.B. Yepwnbimosa
«Myspikaspaas ucropus CMM > BoIrasanT Tak: «B pAan-
HOM CTaTbe PacCMaTPHBAETCS Pa3BHTHE MY3bIKAAbHBIX
TEXHOAOTMH B 9ASKTPOHHBIX CPEACTBaX MACCOBOHM HH-
dopmanuy, Ha pasuo u TeaeBupeHun> (9, c. 70]. Easa
AU AQHHYIO aHHOTALIMIO MOKHO ITPM3HATh OXPAHOCIIO-
COOHOI JacTbIO MPOH3BeAHHUSI. Bo-IepBbIX, OHa IpeA-
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CTaBAsieT CO00il COOOLIEHHE O COAEPXKAHWH CTaTbH,
a He M3AOXKeHHe 3aKOHUYEHHOW MBICAH, TIOITOMY B CHAY
1. 6 c1. 1259 TK PO He siBAsIeTCS1 06BEKTOM aBTOPCKOTO
npasa. Bo-BToprix, He IMoXoXe, 4TO OHA CO3AAHA TBOpYe-
CKUM TPYAOM. B-TpeTbux, aHHOTAIIMA He YAOBACTBOPSIET
CIIEIIMAABHOMY IIPU3HAKY 9aCTHU IIPOH3BEAEHIS, BRIpabo-
TaHHOMY cyAe6H0171 AOKTPHHOM, — Y3HABA€MOCTH KaK
JaCTH KOHKPETHOTO IPOM3BEACHHS IIPU ee HCIOAb3O-
BaHNHU OTAEABHO OT TpomsBepenus B neaom (1. 81 ITo-
craHoBAeHus IlocranoBaenue Ilaenyma Bepxosnoro
Cyaa PO or 23 anpeas 2019 1. N¢ 10 «O npumeHeHHn
yacTH 4eTBeproil I'paskpaHckoro kopexca Poccuiickoi
Depeparum> ).

ITo aTHM >Ke OCHOBAHIUSIM He MOTYT OBITH [IPH3HAHBI
YacTsIMU IPOM3BEAEHUs B cMbIcAe 1. 7 cT. 1259 'K PO
U ApyrHe cHOpHble aHHOTaruu. Hanpumep, annoTarma
K NPOM3BEACHMIO «/JKA3OBBIl PUTM B My3bIKE aKape-
MHYEeCKON TpapuLuu»: «CTaThsl ITOCBsIEHA pPaccMo-
TPEHHIO 9AEMEHTOB AXXA30BOTO PHUTMA B KOHTEKCTE MY-
3bIKAABHBIX MPOM3BEACHHI AKAAEMUYECKOM TPAAMLIUU
eBPOIENCKIX U aMepUKaHCKUX Komnosutopos (Paseas,
Crpasunckoro, Komaanpaa, beprcraiina, b. Yaiikoscko-
ro, K. Ceporxoro, Kefiaxa)> [10, c. 23].

Takum 00pasoM, aHHOTALMS K IIPOU3BEACHUIO Ad-
A€KO He BCETAA MOXKeT OBITh IIPU3HAHA YACTHIO IPOU3BE-
aeHus B cmpicae 11 7 c1. 1259 'K PO. Kpome cospanms
TBOPYECKUM TPYAOM HEOOXOAHMO, 4TOOBI M3AOXKEHHAS
B AaHHOTAIIMH MBICAb CAY)KHAQ IIepeAade AU BCeTo Ipo-
U3BEACHIL.

AocraTouHo 0O0mIast HAess AOKTPUHBI — BO3MOXK-
HOCTb IIPU3HAHUS QHHOTALIMH NPOU3B0OHbIM Npoussede-
uem. Tax, mo muernio H.B. IlTepbax, K mpOH3BOAHBIM
IPOU3BEACHUSIM OTHOCSITCSL <«IIEPEBOABL, 00paboTKy,
aHHOTAINH, pedeparhl, pesioMe, 0030PbI, HHCIIEHHPOB-
KM, APAHKHPOBKU H APYTHe Pe3yAbTATHI IepepaboTKu
HpOU3BEAEHUIT HAYKU, AUTEpPATYpbl U HCKyccTBa» |11,
c. 263]. To Bceit BUAMMOCTH, NO3UIMS OCHOBAaHA Ha
HopMe I1. 3 cT. 7 3akoHa PO ot 9 mroast 1993 r. N 5351-1
«O6 aBTOPCKOM IpaBe M CMEXHBIX IPaBaX>», COTAAC-
HO KOTOPOH 00OBEeKTaMH aBTOPCKOTO IIPaBa SIBASIIOTCS
IIPOU3BOAHBIE IPOU3BEAEHHUS, B YaCTHOCTH IIEPEBOABI,
06paboTky, aHHOTALMH, pedeparsl, pesroMe, 0030pHI,
HHCIIeHUPOBKHY, APAKHUPOBKUA U APyrHe HepepaboTku
IIPOM3BEACHUI HAYKH, AUTEPATYPBI M HCKYCCTBA. 3aMedy,
uro, coraacHo § 101 3akoHa «O6 aBTOpCKOM IpaBex
CIIA 1976 r. (Copyrights Law of 1976), annotayuu
IIOAAEXAT OXpaHe B KaueCTBe IIPOM3BOAHBIX IIPOHU3BEAL-
HMI, OCHOBAHHBIX Ha OAHOM MAHM HECKOABKHX CYIeCTBY-
JOIITHX IIPOU3BEACHIIX.

AeticTByromee npepAaras
B1OAIL 9 11. 2 cT. 1270 'K PO npumepHbIi HepedeHb pas-
AUYHBIX BUAOB IIPOU3BOAHBIX IIPOU3BEACHNUI, He BKAIOYA-
eT B Hero aHHOTanuu. HecMmorps Ha aTo, aBTOp AQHHOM

3aKOHOAQTEABCTBO,

CTATbH TAKKe CKAOHSETCS K MHEHHIO, YTO AHHOTALINS —
9TO Yalje BCEro He YacTh IPOU3BEACHIS, a POU3BOAHOE
npousBepeHue. IT0CKOABKY aHHOTAL[MH IIPSIMO He yKa3a-
HBI B 3aKOHE B Ka4eCTBe MPOM3BOAHBIX [IPOHM3BEACHUIA,
ompo0OyeM BbISICHUTD YCAOBHS, IIPU KOTOPBIX OHH MOTYT
ObITb KBAAMPUIIPOBAHBI B KAYECTBE TaKOBbIX. I1pu aTOM
HapsAAY C OOIMMHU IPU3HAKAMU IPOM3BEACHHS |[CO3Aa-
Hue TBopueckuM Tpyaom (cr. 1257 TK PO); Bripaxe-
HHe B KaKoi-Au6o o6bextusHOi popme (m. 3 cr. 1259
'K P®)] 6yaem onuparbcst Ha CAEAYIOIIUe CIIeLjHaAbHbIe
IPU3HAKH IIPOU3BOAHOIO IIPOM3BEACHHsS, BBIPAOOTaH-
Hble B psiAe paboT:

1) usaoxenue upeu (3ampicaa) APyroro (OpUrHHaAb-
HOTO) IPOU3BEACHHS;

2) HCTIOAB30BaHHE APYTOTro (OPUTMHAABHOTO) IIPOHS-
BeAeHuUs (MAM ero YacTeil), B TOM 9HCAE Pe3yAbTaTa
TBOPYECKOTO TPYAQ, HE OXPAHSEMOTO aBTOPCKUM
IPaBOM B CHAY IOAIL 1-3 1. 6 cT. 1259, 1. 2 cT. 1282
I'K PO, myTeM BOCIIPOU3BEAEHIS HAH ITy OAUIHOTO
HCIIOAHEHUS;

3) HeM3MeHseMOCTb BUAQ pOPMBI HBAOKEHHS HACH
(sampIcaa) [12, c. 44-59].

C y4eToM mpeAAOXKEeHHBIX IIPH3HAKOB MOXKHO 3aKAIO-
9HTb, YTO B TOM CAyYae, KOrAQ AHHOTAL{MsI OCHOBAHA Ha
CaMOM IIPOU3BEACHUH, T. €. H3AOXKEHA HAeS IIPOU3BeAe-
HUI C FICTIOAB30BAHMEM BOCIIPOM3BEAEHIIS €I0 YacTell, ee
cAeAyeT KBaAUQHIMPOBATh KaK IIPOU3BOAHOE IPOH3Be-
AeHue.

ITo aTOt MpUYNHE UCKAIOYEHHE 3AKOHOAATEAEM aH-
HOTALIUI1 U3 IIePEeYHs] BHAOB IIPOM3BOAHBIX IIPOH3BEAE-
HUIL CAEAYeT IIOAAEPIKATh, IIOCKOABKY €ABa AU KXKAQSL
AHHOTALMS SIBASIETCSI Pe3YABTATOM TBOPYECKOTO TPYAQ
aBTOpA IT0 M3AOKEHHIO [IEPBOHAYAABHOMN HAEU IIPOH3Be-
AeHUSL. 3aMedy, YTO B CAy4ae IPU3HAHIS aHHOTALUHY IIPO-
H3BOAHBIM [IPOM3BEACHHEM B CHAY 3aKOHA CAMO IIPOH3-
BeAeHUe U AHHOTALS K HEMY AOAXKHBI PACCMATPHUBATBCSI
KAaK ABa HE3aBHCHMBIX IIPOU3BEAEHMS, Ha KOTOPbIE BO3-
HUKAIOT CAMOCTOSITEAbHBIE aBTOPCKHeE [IPABa.

MooxeT ObITh, PEAIOAOKEHHE ABTOPA MOKAKETCS
YUTATEAI0 HECKOABKO AEP3KHMM, HO KaXKeTCs, Kak IIpa-
BUAO, AHHOTAL[U K IIPOU3BEACHISIM, B TOM 4YHCAe, Oe3-
YCAOBHO, TAAQHTAMBBIX ABTOPOB, YYEHBIX M IIHCATEAEN
C MHPOBBIMH FIMEHAMH, IIPEACTABASIIOT CObOI coobiye-
HUS 0 codepycanuu npoussedenuil, TOITOMY He MOTYT
IIOAAEXATh ABTOPCKO-IIPABOBO OXPAHE B CHAY IPABUAA
MoAIL 4 11. 6 c1. 1259 TK PD kax coobmenns o cOOBITHAX
1 $paKTax, UMEIOIINX HCKAIOYUTEABHO HH(OPMAIIMOHHbII
XapakTep.

B xavecTBe IpuMepa MOXHO IPHBECTH aHHOTA-
L0 K, HECOMHEHHO, YAQUHOI B HAYIHOM CMBICA€ KHITE
A. Aavpay u E. Aupmuna «CraTucTraeckast puanka:
«KHura npeacraBasieT MOIBITKY CHCTEMATHYECKOTO U3-
AOXKEHUSI CTATHCTHYECKON QH3UKU BMECTe C TUAPOAVHA-
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MUKOJ1, TAABHBIM 00pa3oM Ha OCHOBe MeTopa I'nb6ca —
MeTOAQ, HamboAee OOIIEr0 U IPUMEHHMOIO KO BCeM
BOIIPOCAM CTaTHCTHYeCKOH puamku. Kuura paccunrana
Ha CTYAEHTOB (QH3MYECKHX OTAGACHMI YHHUBEPCHTETOB
U IIeAArOTMYeCKUX MHCTUTYTOB, a TaloKe TeX BY30B, IAe
MIPOXOAUTCS TeopeTHdecKast $usuka. AAsl YTeHUs KHUTH
HeOOXOANMO 3HaHHe AP depPeHIIIAABHOTO 1 HHTETPAAD-
HOTO HCYHUCAEHHUH, OCHOB TEOPETUYEeCKON MeXaHHKH,
a Takke obmero kypca pusuku>» [13]. ComuuTEABHO,
YTO 3Ta AHHOTAIMS SBASETCA KPATKUM H3AOXKEHHEM
TAQBHBIX MBICACH KHUTH, U II09TOMY BPSIA AML OHA MOXKET
OBITb IIPU3HAHA YACTHIO IIPOU3BEAECHIS B IOHUMAHUH IL. 7
cr. 1259 TK PO.

Apyroit mpuMep — aHHOTAIMS K KHHUTe aKaAeMUKa
AA. Aanpay «Cobparne TpyaoB>»: «B cobpanue Tpy-
AOB BbIpAfOIerocs copeTckoro ¢usuka A.A. Aanpay Bo-
LAY TIOYTU BCE erO HAy4YHbIe CTATbHU, OITyOAMKOBAHHbIE
B pasAMYHOE BpeMs Ha PYCCKOM U HHOCTPAHHBIX SI3bIKAX.
YacTp paboT mybANKyeTcss Ha PYCCKOM SI3BIKe BIIEpBBIE.
W3paHue mpeAcTaBAsIeT 3HAYUTEABHBII HHTEPEC AAS Ha-
YYHBIX PAOOTHHKOB B 00AaCTH QUBHKH, IIPEIIOAABATEALT
BY30B, CTyA€HTOB yHUBepCHTeTOB>» | 14]. Taroke eABa A
MO>KHO TOBOPUTD O TOM, YTO AaHHOTAIIMS, COCTAaBACHHAS,
IO BCEU BUAMMOCTH, KOMHCCHEH IO M3AAHUIO TPYAOB
Y4eHOTO, IepeAaeT MAM Pa3BHBACT HMAEH, M3AOKEHHbBIE
B 6AECTAIMUX CTAThAX aKapeMuKa AL A, Aanpay. OHa Anmb
HHPOPMHPYET O COACPXKAHMH H3AAHMA U OYepUMBaeT
KPYT YUTaTeAel, KOTOPBIM MOTYT OBITH IIOA€3HBI CTATBU.

Kpome obmeit anHOoTanmu k «CobpaHuio TpyAOB>
BOIIEALINE B HETO CTaThU IIPEABAPSIAUCH COOCTBEHHBI-
My aHHOTanusAMH. Tak, aHHOTanus K cTaThe «K reopun
3Be3p> (1932) («C Teopermyeckoil TOUKH 3peHUs pac-
CMOTpeHa IPUPOAA PaBHOBECHS 3Be3ABI> | 14, c. 86]) s1B-
ASIETCSI CKOpee COOOIIeHIeM O IpeAMeTe HCCASAOBAHMS,
yeM U3AOXKEHHEM UACH, U II09TOMY He MOXKET IIOAAEXKATD
OxpaHe aBTOPCKHMM IpasoM. HampoTus, uHo# Xapakrep
HMeeT aHHOTALMS K CTaTbe, HAIMCAHHOM COBMECTHO
¢ MLIL. BponmreitnoM, «BTopoi 3akoH TepMOAMHAMUKI
u Beeaennas» (1933): «O6cyxpaercs Heo6paTnMOCTh
TepMOAMHAMUYECKUX sBAeHMi. OKaspIBaeTcs, 4TO ITa
HeobpaTUMOCTh, PABHO Kak U BooOIte pusnieckoe pas-
AMMHE MEeXAY 060MMH HampaBAeHHsMH BpemeHH (mpo-
HIeATIEM ¥ GYAYIINM), MOXeT GbITh O6BSICHEHA TOABKO
B TOM CAy4ae, eCAU BO BceAeHHOI CyIeCTBYIOT 00AACTH,
B KOTOPBIX He BBITOAHSIOTCS TEOPHH, BEAYIIHE K TePMO-
AuHamuke (KAacCHYecKas U BOAHOBas MeXaHUKH)>» [ 14,
c. 92]. B Heil kpoMe TeMbl HCCAEAOBAHNS O6BSICHEHA He-
00paTHMOCTh TEPMOAMHAMUYECKIX SBACHHUM, II0O9TOMY
AHHOTAIIMIO CAEAYeT KBAAU(HUIPOBATH B KaUeCTBE YACTH
HAYYHOTO, II0 XapakTepy, HpousBeaeHust. TakuM obpa-
30M, aHHOTAIIUS K IIPOU3BEAEHHIO, KOTAQ SIBASIETCSI CO00-
IeHHEeM O COAEP>KaHHHM IIPOM3BEACHMUS, B CHAY IOAIL 4
. 6 cr. 1259 I'K PO mpeacraBasieT coboit HeoxpaHse-

MPABA MHTENTEKTYANTbHOWM COBCTBEHHOCTMU

MBI PE3yAbTAT HHTEAAEKTYAABHOM AEATEABHOCTH U II03-
TOMY MOJKET FICIIOAb30BATbCSI CBOOOAHO.

B xayecTBe pesroMe MOXXHO 3aKAIOYHTD, YTO aHHO-
TaIMs K MPOU3BEACHUIO MOXET OBITh KBAAMPUIPOBAHA
B KayecTBe:

1) wacmu npoussederus — KOTAQ MBICAb, TBOPYECKH
U3AOXKEHHAs B AHHOTALIUH, CAY>KHUT IIepeAade UACH
BCEro MPOU3BEACHIHS;

2) npou3sodrozo npoussedens — TPH YCAOBHH YAOB-
ACTBOPEHHHU AHHOTALIMY CACAYIOIIIM IIPU3HAKAM:

a) UBAOKEHHUE HAEH CO3AAHHOTO TIPOU3BEACHHUS;

6) UCIIOAb3OBAHHE YaCTell CO3AAHHOTO IPOU3BEAL-

HMS [Ty TeM BOCIIPOHM3BEACHHS;

3) HEOXPAHIEMOZ0 PE3YALIMAMA UHMEAAEKYAABHOIL
desimeAbHOCMU — KOTAQ QHHOTALIHS SIBASIETCSI AHIIb
COOOIIIeHHEM O COAEPKAHUH ITPOU3BEACHHS.

Temepb paccMOTpUM IIpaBOBbIE IIOAXOABI CYAOB
K BO3MOXXHOCTU LUTHPOBAHHMA AHHOTALMI IPOU3Be-
Aermit. Ho mpesxpae HEOOXOAMMO IIPEACTABUTb B3TASIA
CyAeOHOIM @PAKTUKM Ha IOHATHE <IUTHPOBAHLE>.
ITpumedareApHBIM BHAUTCA AeA0 No A40-69432/2015
(00O «Ilpocnekr>» nporus HOY BO Mockosckuit
TeXHOAOTHYeCKHil MHCTUTYT), B KoTopoM Cya MO HH-
TEAACKTYaAbHBIM IIPaBaM, ONHUPAsCh HA MPABOBYIO IIO-
suguio Bepxosroro Cypa P® [15], coraacro xoropoit
1) UUTHPOBaHUE IPOM3BOAUTCS AAS HAAFOCTDPALIMH, TIOA-
TBEPIKACHHUS MAM OIIPOBEPIKEHHU S BRICKA3bIBAHHI aBTOPA;
2) NoA LUTHPOBaHUEM MOHMMAETCS BKAIOYEHHE OAHOTO
HAU HECKOABKHX OTPBIBKOB U3 IIPOM3BEACHHS OAHOTO aB-
TOpa B POU3BEACHUE APYTOTO aBTOPA, CGOPMYAUPOBAA
CAGAYIOLIUI IIOAXOA: LIUTHPOBAHHE BO3MOXKHO TOABKO
B ApyroM (cobcTBeHHOM) mpousBepeHuu. B caydae ot-
CYTCTBHSI COOCTBEHHOTO Pe3yAbTATa TBOPYECKOTO TPYAd
(mpousBeAeHHs) BOCIPOU3BEAEHHE CIIOPHOTO MpPOH3-
BeAeHHs (MAM ero yacTeil) sIBASETCS He LUTHPOBAHHEM,
a kornmposanuem [ 16].

Taxum o6pasom, mosunust Cyaa IO HHTEAAEKTYaADb-
HbIM IIPaBaM IPEAEABHO SICHA: YUMUPOBAHUEM SBASEMCS
socnpoussederue dpy2020 npoussedenus (uru e2o wacmeii)
8 cobcmeennom pesysvmame meopueckozo mpyda (npous-
sedeHuu).

AHarormuHBI MOAXOA ObIA cpopmyauposan Cy-
AOM IO HMHTEAAEKTYaAbHbIM IIpaBaM B aeae N2 A40-
267527/2021 (OO0 «Mepunamysbika» nporus OIBY
«Poccniickas akapemus Hayk>» 1 QI'BYH Llentpaaphbrit
9KOHOMHUKO-MAaTeMaTH4YeCKHi HMHCTUTYT Poccuiickoi
aKaAeMUU HAYK): UCNOAb308AHUE GPAZMENMO8 npou3sede-
HUSL 8 UHPOPMAYUOHHBIX YeAIX — BHe KOHMEKCMA UHO020
npou3sedenus — He MONem MPAKmMosamvcs KaK yumu-
posanue, He MOXcem CBUOENMEAbCINBOBAMb O PACKPbIMULL
MBOPHECK020 3AMbICAG ABMOPA, NOCKOALKY packpbimue
MBOPHECK020 3AMICAA UUMUPYeMO20 Ppazmenma npouc-
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X00UM UCKAIOHUIMEADHO Hepe3 KOHIMENTN, 8 KOMOPbiLi Imom
Ppazmenm scmasaen [17].

IIpu aTOM BBIBOAE CYAQ CAOXKHO COTAACHTBCS C TeM,
YTO PACKpPBITHE 3aMBICAA ITUTATBI IIPOMCXOAMT HCKAIO-
YUTEAbHO Yepe3 KOHTEeHT, B KOTOPBIH IJUTaTa BCTaBACHA.
IToay4aeTcs, 4TO, HaIIpUMep, BOCIIPOU3BEACHHE AO3YHIa
«Best BaacTp YupeaureapHoMy cobpanuio!» A.A. Bao-
KOM B COOCTBEHHOM Pe3yAbTAaTe TBOPYECKOTO TPyAd —
moaMe «/ABeHaAlaTh> (1918): «OT 3paHUA K 3AaHUIO /
Iporsuyr xanar. / Ha xanatre — maaxat: “Bes Baacts
YupepuTteapHOMY cObpaHmIo!” ... » SBASETCSI LIUTHPOBA-
HUeM, IOCKOABKY MBICAb LIUTATBI SIKOOBI PACKpPBIBAETCS
yepes ¢pparMeHT MoaMbl («KOHTEHT> ). B caydae, korpa
AO3YHT BOCIIPOM3BeAEH caM 110 cebe (Hampumep, Ha TAa-
KaTe), TaKOe MCIIOAb30BAHNE HEAb3s PUSHATH LUTUPO-
BaHHEM.

AyMaeTcsl, 4TO AAS PAacKpbITHS 3aMbIcAa (MBICAH)
aBTOpa HEOOXOAUMO U AOCTATOYHO BOCIIPOUSBECTH CaMy
110 cebe ppasy, COAEPIKAILYIO €TO MBICAb, HAIIPHMEP BOC-
IIPOM3BECTH Ha TpaHCHapaHTe: «Bcs BaacTh Yupeau-
TeABHOMY cobpanuio!>» naun «IIpoaerapun Bcex cTpas,
coepmHsTeCh!» — M3 «Manupecra Kommynucruye-
ckoit maprun» K. Mapkca u ®. Dureanca [18, c. 459].
Apyroe peao, uTo B cmpicae cT. 1274 T'K PO Bocnpous-
BeAeHMe Qpasbl KaK TAKOBOI, IIyCTh AaXKe 0OBsICHAOm e
MBICAb, He OyAeT IIPU3HABaThCSI LIUTHPOBAHUEM, KOTO-
pbIM, B HalleM IOHMMAHHUH, SBASETCS IPEACTaBACHHUE
MBICAU aBTOPA IPOU3BEACHNS], CBA3AHHOM C Cy>KACHHEM
IIUTHPYIOIETO AUIIA [19, c. 4-11]. EaBa an IIPABUAD-
HO AyMAaTb, YTO LUTUPOBAHME «MOXXET IIOHUMATbCS He
TOABKO KaK BKAIOUEHHE ppParMeHTa... B KaKoe-An00 Apy-
roe pou3BeAeHHe, HO M KaK OTCBIAKA K CYIIeCTBYIOIEeMY
npousBeAeHMIo B npunuumne» |20, ¢. 51]. 1o MHeHue,
kaxercs, nporusopeunt I'K PO: Beap HeobxoauMoe
yCAOBUE LIUTUPOBAHUS — BOCIPOM3BEACHUE ADYTOTO
npousBepeHus (HAM ero 4acTu) B CBOeM IPOU3BEACHHH.
B mpoTmBHOM cAydae, eCAM AOIYCTUTH LUTHPOBAHIE
npousBepenns (Mau ero yactu) 6e3 co3panus co6CTBeH-
HOTO IIPOU3BEAEHI S, BOSHUKAET BO3MOXXHOCTb He3aKOH-
HOTO HCIOABb30BAHHUS YYXKHMX IIPOM3BEACHUH II0A IIPHU-
KPBITHEM IIPaBa IUTHPOBAHHMS.

IToabITOXXHBASL, 3aMedy, YTO IIPU HMOAAEPIKKe BBIpa-
6orarHOi CyAOM IIO MHTEAAEKTYAaABHBIM IPaBaM MO3H-
LUK B 1eAOM (LUTHpOBaHME — 9TO BOCIPOHM3BEACHHE
APYTOTO IPOU3BEACHHS B COOCTBEHHOM IIPOU3BEACHHH )
He IpaBUAbHEe AM CYMTATh, UTO IIUTHPOBAHUE BO3MOXKHO
He TOABKO B CO3AaBa€MOM IIPOU3BEACHHH, A B AOOOM pe-
3yAbTaTe HHTEAACKTYAABHO ASTEAbHOCTH, KOTOPBIA He
0653aTEABHO AOAXKEH SBAATHCS IPOU3BeAeHHeM (K MpH-
Mepy, B OOBIKHOBEHHOM PasroBOpe, IIpUdIeM ¢ cobAIOAe-
HHeM yCTaHOBAEHHBIX 3aKOHOM IpaBuA ). B kadecTse npu-
Mepa mpuBepy mucbkMo A.C. Iymkuna sxene or 27 HoHS
1834 r., HauMHaOLleecs NpepAOKeHHeM: «Baimre Oaa-

rOpoAUe BCerAd TIOHATIPAcHy AasThcs ussoamte (Hedo-
pocav)> [21, c. 494]. BolpaskeHue «AaiThCS U3BOAHTE>
B3sITO U3 KoMeann «Hepopocap» A.M. PonsusuHa [22,
c.99], 0 yeM 03T MOCYUTAA HEOOXOAMMBIM YBEAOMHTb.

Ecau aTo Tak, To nuTHpOBaHHE MOXXHO OIPEAEAUTD
KaK mpeAcTaBAeHue (M3AOKeHMe) MBICAU aBTOpPA IMyTeM
BOCIIPOU3BEAEHIS HAY ITYOAUIHOTO UCIIOAHEHS IPOU3-
BepeHHs (MAM €ro 4acTH ), CBSI3AHHOM C Cy>KAGHUEM IH-
THPYIOIIETO AULA, B COOCTBEHHOM Pe3yAbTaTe HHTEAACK-
TYaABHOM A€STEABHOCTH.

3aBepmiass aHaAu3 ImpaBoBoro mopxopa Cyaa mo
HMHTEAAEKTYAAbHBIM IIPaBaM, CIUTAI0 BO3MOXHBIM IIOA-
AepXaTb COOPMHPOBAHHOE HM IIOAOXEHHE, COTAACHO
KOTOPOMY ITUTHPOBaHUEM SIBASETCSI BKAIOUEHHE OAHOTO
VAU HECKOABKHMX OTPBIBKOB (YacTeil) M3 IPOM3BEAEHHUS
OAHOTO aBTOpPa B PE3YAbTAT MHTEAAEKTYaABHOTO TPYAQ
Apyroro asropa. ITo aToil mpudyrHe BOCIIpPOU3BeAEHHE
AHHOTALUI [IPOU3BEACHHIT €3 CO3AAHMS COOCTBEHHOTO
HPOU3BEACHUS SIBASIETCS] HE3aKOHHBIM.

Ha B3rasp aBTOpa 9TOM CTaTbH, HCIIOAB30OBaHHUE
AHHOTALMI IPOM3BEACHUI AOAKHO OBITH CBOOOAHBIM,
[IOCKOABKY aHHOTAIUH AQIOT IIOTPEeOUTEASIM HeOOXOAU-
My HHPOPMAIIUIO O IPOU3BEAEHHUSIX, 00AEr9aeT AOCTYII
K HUM U TeM CaMBIM CAY)XUT MHTepecaM OO0IiecTBa, KO-
TOpO€e 00BEKTHUBHO 3aHHTEPECOBAHO B PA3BUTHU HAYKI,
He TPHUYHHSS IPH 9TOM HMYILECTBEHHOTO BPeAd IIpa-
Boob6Aasaressm. Boaee Toro, kak crpaBepAMBO 3aMeTHA
A.B. KoxxeMmsixuH, pacripocTpaHeHIe aHHOTAIIUI IPOU3-
BEAEHUIT CAY>KHUT HHTEpecaM IIPaBo0OAAAATEAS], TOCKOAD-
Ky CTUMYAUPYeT K HCIIOAb30BAHHIO IIOAHOTEKCTOBOM ITy-
6aukaruu 20, c. 52].

IlpuHuMas BO BHHMMaHHe, YTO I|€ABIO HMHCTHTYTA
CBOOOAHOIO HCIIOAB30BAHUS IPOM3BEACHUI SBASETCS
obecriedeHre pasa 06meCTBa HA AOCTYII K MHGOpMALHK
[IPH YCAOBHH COOAIOAEHYSI IIPaB aBTOPOB U IPaBoobAa-
AaTeAell, CIUTAI0 L[|eAeCOOOPA3HBIM YCTAHOBUTH HOBBIM
CrIoco6 CBOOOAHOIO HCIOAB30BAHUSI IIPOM3BEACHMIL:
CBOOOAHOE HCIIOAB30BAHNE AHHOTALUI K IIPOM3BEACHH-
sIM HayKH, AUTE€PATypBl M HUCKYCCTBA IIPH YCAOBHHU YKa-
3aHMsI aBTOpa IpousBepeHHs. IIpepsaraemoe mpaBuAo
coraacyercsi ¢ mpasoBoil nosunueit Koncruryruonto-
ro Cyaa Poccuiickoit Oepepanun, uzsroxxennont B Ilo-
cranoBAeHnu oT 24 mapra 2023 r. N¢ 10-I1, coraacuo
KOTOPOM «HHTEAAEKTyaAbHBIE IIPaBa [IOAAEXKAT 3aIHTE
HCXOAS U3 00I1ero 6aara 1 HeOOGXOAUMOCTH HOAAEPIKa-
HHSI KOHKYPeHTHO!N 9KOHOMHYECKOH CPEeAbI, B TOM UHCAE
B IleAsix yTBepxAeHust B Poccuiickoit Qepepariuu KoH-
CTUTYLIMOHHO 3HAYMMbIX [leHHOCTed [23].

Kpome TOro, paccMaTpmBaeMoe OTrpaHHYEHHE HC-
KAIOUUTEABHOTO IIPaBa COOTBETCTBYET OOLIVM IIpaBUAAM
YCTaHOBAEHHSI TaKOTO POAA OTPaHMYEHHUH, IPeAyCMO-
TPEHHOTO TAaK HA3bIBAEMbIM TPEXCTYIIEHYATHIM TECTOM
(ct. 9 BepHckoit koHBeHIUHM 06 OXpaHe AHTepaTyp-
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HBIX M XyAOXKECTBEHHBIX [IPOU3BEACHUI OT 9 CeHTSIOps
1886 r.): HCKAIOUEHHE YCTAHABAMBACTCS AAS ocoboro
CAydast (ucroAb3OBaHMS AHHOTAIIHIL nponsBeAeHHﬁ), He
BCTYIIaeT B IPOTHBOPEYHe C OOBIYHBIM HCIIOAB30BAHIEM
[IPOU3BEAEHHUSI U HEOOOCHOBAHHO He YIEeMASIET 3aKOH-
HbIe HHTEPECHI [IPAaBO0OAAAATEAS], IOITOMY HaIlla CTPAHA
KaK y4acTHHIa bepHCKOro cor3a MOXKeT YCTaHOBHTbD Ta-
KOe OTpaHHYeHNe.

Peaamsanust mpepsaraeMoro IpaBHAd, KakK CIIpa-
BeaanBo 3ameTrA A.H. KosbipeB, MOCAyXUT BOCCTaHOB-
AeHHIO 6aAaHCa IIPaB M MHTEPECOB Pa3HBIX KaTerOpHuil
YIaCTHUKOB 3KOCHCTEMbI aBTOPCKOIO IIpaBa: aBTOPOB,
U3AATEAEH, 9AEKTPOHHBIX OMOAMOTEK M O0IeCTBa B 1ie-
AoM [24, ¢. 92,95].

3aMeuy, YTO paHee AEHCTBYIOIIUM 3aKOHOAATEAb-
CTBOM OBIA YCTAaHOBAEH TAaKOM CAy4Yail MCIIOAB30BAHMUS
IpoU3BeAeHHUsI 6e3 coraacus aBTOpa U 0e3 yIAaThl aB-
TOPCKOTO BO3HATPAKAEHUS, KaKk HHPOPMALUS B IIEPHO-
AMYECKOM IeYaTH, KMHO, IO PAANO M TEAEBUACHHIO O BBI-
IYIIeHHBIX B CBET NMPOM3BEACHHUSIX AUTEPATYPHI, HAYKH
U FICKYCCTBA, B TOM YHCA€ B BUAE aHHOTAIIHH, pedeparos,
0030pOB M B HHBIX AOKYMEHTAAbHO-MH(OPMALHOHHBIX
$opmax (1. 3 cr. 492 TK PCOCP).

B 3aBepurenue cunTaro BO3MOXKHBIM CHOPMYAUPOBATDH
BBIBOA O TOM, YTO aBTOPCKO-ITPAaBOBasl OXpaHa aHHOTAI[UI
IIPOTUBOPEYUT CAMOMY CMBICAY MX CYIIeCTBOBAHUS —
AOBEAEHUSI AO CBEACHUS ITyOAUKH COAEP)KAHHUS IIPOU3-
BEAEHISI B IIeASIX IIPHBACUEHHSI BHUMAHUS K CO3AAHHOMY
npoussepeHuo. [To 910 MpUdMHe AHHOTALIUHY K TPOH3Be-
ACGHHSAM AOAXKHBI HCITOAB30BaTbhCsI CBOOOAHO.

ITockoABKY 9TOT BOIIPOC TpebyeT pelIeHHs Ha 3aKO-
HOAATEABHOM ypOBHe , TOAIL 7 11. 1 ct. 1274 'K PO mor
OBI IMETD CACAYIOLIYIO PEAAKIIHIO:

«7) 3amuch Ha 9AEKTPOHHOM HOCHTEAE, B TOM YHCAE
3anmch B maMath OBM, u pooBepeHHE A0 Bceobiero cae-
A€HIS aBTOpedepaToB AMCCEPTALIUE, AHHOTAL[UI IIPOU3-
BEAECHHIT>.
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BBEOEHWME

DAeKTPOHHAS KOMMEPITHS C TPAMBIMHU TPAHCASITUSAMH CTa-
HOBHUTCsI BCe 60A€e MOIYASIPHON 1 BOXKHOM B MUpe OH3He-
ca. OpHAKO BMeCTe C ee POCTOM BO3HHKAIOT U CAOXKHOCTH
B 00AACTH 3aIUTHI IIPAB UHTEAAEKTYAABHOM COOCTBEHHO-
cru (MC) na Takux maar$popmax. Kuraii B aToM KoHTEKCTe
IPEACTaBASIET OCOOBII MHTEPEC, TaK KaK SBASETCS OAHOM
U3 BEAYIIHX CTPAH B 00AACTH SAEKTPOHHON KOMMEpIIHU
H B TO XXe BpeMsI aKTHBHO PaboTaeT Hap COBEpIIEHCTBOBA-
HHeM cBoeit cucTemsl 3amuTsi pas VIC [1].

HMccaepoBanue ombita Kurast B 06AACTH 3a1IUTHI TPaB
VIC Ha nmaaT$popmMax 3AeKTPOHHON KOMMEPIIHH C IIPSMBbI-
MU TPaHCASIIHSIME HMeeT OOAbINOe 3HAaUeHHe AASL IIOHH-
MaHMA 3QPEeKTHBHBIX MEXaHU3MOB PeryAUPOBAHUSA U pe-
ImeHus pobAeM, CBA3AHHBIX ¢ HapymeHusMu mpas VIC
B AaHHOM cdepe. KuTail sIBASIETCS MOTPSICAIOIUM IIPHMe-
POM CTpaHBI, KOTOpPasi aKTUBHO IIPHMHMMAeT MepHI IO 3a-
mute 1paB MIC Ha aAeKTPOHHBIX IAATPOPMAX, BKAIOYAS
TPAHCASIIUH B peKMMe PeaAbHOTO BpeMeHH.

HccaepoBaHMe IIO3BOAUT PACCMOTPETh OCOOEHHO-
CTH KHMTAHCKOH cucrembl 3amurhl npas MC, Takue kak
3aKOHOAATEABHbIE X HOPMATUBHbIE aKTbI, CyAeOHAs IIpaK-
THKA, UHTEAAEKTYaAbHbIE TIpaBa B cdepe IAEKTPOHHOM
KOMMEpPIIMH U Mepbl, IPUHUMaeMble TAATGOPMaMHU AAS
60pn6sI ¢ Hapymenusmu npas MIC. Boaee Toro, oxo mo-
MO>KeT BBISIBUTDb YCIIEITHbIE TIOAXOABI K CACAATh BBIBOABI
0 TOM, KaK{e U3 HHUX MOTYT OBITh IPUMEHHMBI B APYTHX
CTpaHaX MAU PeruoHax AAs 9QPeKTUBHOM 3alUThHI IpaB
M C nHa maaT$popMax 9AeKTPOHHOH KOMMEPIIHH C TIPSIMBI-
MM TPAHCASIIUSAMHU.

Wzyuenne ompita KuTas B o6aactu samuTs mpas 11C
Ha MAATPOPMAX IAEKTPOHHON KOMMEPLHUH C IPAMBIMU
TPAHCASIIIMSIME IIPEACTABASIET COOOM BAKHYIO 00AACTH
HCCAEAOBAHMS, CIIOCOOHYIO IPHHECTH IIPAKTHYECKYIO
MIOAB3Y M ITOMOYD yKpemuTh 3ammry mpas MC Ha Mex-
AyHapopHOM yposHe. MccaepoBanue ombita Kuras B 06-
AACTH 3aIIUTHI IPAB UHTEAAEKTYAAbHOM COOCTBEHHOCTH
Ha MAATPOPMAX IAEKTPOHHON KOMMEPLHUH C IPAMBIMU
TPAaHCASIIUSIMH  TakoKe IIO3BOAUT IPOAHAAHU3HPOBATDH
OCHOBHbIE BBI30BbI, C KOTOPBIMU CTaAKHBAIOTCS IIPABO-
obrapaTesn u maaTdopMbl B AAHHOM cdepe. B craTpe
OYAYT PacCMOTpEHbI TaKHe IPOOAEMBI, KAK HEAOCTATOK
3¢ PeKTHBHBIX MEXaHU3MOB OOHAPYIKEHHS U ITPeCedeH s
Hapymenuit mpas MIC, BO3MOXHOCTb OIepaTHBHOTIO pe-
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arupoBaHMS Ha JKAAOOBI M 3aIIPOCH IIPAaBOOOAAAATEAET],
[IPUBAEYEHUE HAPYLIUTEAEH K OTBETCTBEHHOCTH.

Kuraiickuil OnbIT TakKe AGMOHCTPHPYeT BaXKHOCTD
AKTHBHOTO COTPYAHHMYECTBA MEXKAY IPaBOOOAapaTeAs-
Mu 1 maargopMamu B 6opbbe ¢ Hapyurenusmu mpas KIC
Ha IAAT$OPMAX IACKTPOHHOH KOMMEPIIHH C IPSMBIMH
TPaHCAALMSIMU. B3anMopericTBUe MeXAY CTOpOHAMH, OC-
HOBaHHOE Ha AOOPOBOABHOM COTPYAHIYECTBE 1 OOMeHe
uHpopManuei, MOXeT CYIleCTBEHHO IIOBBICUTDH 3P dex-
THBHOCTb 3aimuThl 1paB FIC u copeficTBOBATh Pa3BUTHIO
4eCTHOH KOHKYpPEeHIIHU Ha PhIHKe.

HccaepoBaHne Taioke BKAIOYAeT B cebsi M3yueHIe
Mep, NpHHAThIX KuTaeM AASl TIOBBINIEHUSI OCBEAOMAEH-
HOCTH U 06pa3oBaHus B o0aacty amursl npas IC. Pas-
BHUTHe IIPOJeCCHOHAABHBIX 06Pa30BaTeAbHBIX IIPOrPAMM
AASL TIpaBOOOAapaTeAedl, MAATGOPM M ITOAB3OBATEAEH
9AEKTPOHHON KOMMEPLIMU MOXKeT 3HAUHTEABHO YAyd-
IIMTH IOHUMAHME U COOAIOAEHHE IIPAB HHTEAAEKTYAAb-
HOI COOCTBEHHOCTH.

HccaepoBanne ombiTa KuTas B 06AacTH 3amuThl
npaB MC Ha maar¢popMmax IAeKTPOHHOH KOMMEpPIUH
C IPAMBIMU TPAHCASAIMAMH MMeeT MPAKTUYECKyIo 3Ha-
YHUMOCTb AASL CTPAH, SKEAAIOIMX PaspaboTaTh U yAyd-
muTh cBoO crcreMy 3amuTst npas VIC. Ilpuobperenue
3HAHMI O Aydmnx npakrukax Kuras um mx apamranus
K COOCTBEHHBIM YCAOBHUSIM U IIOTPEGHOCTSM MOIYT CIIO-
CO6CTBOBATh PA3BUTHIO HHHOBALIU, 3aIIUTe IPABO00OAa-
AaTeAell U COBAAHUIO KOHKYPEHTOCIIOCOOHO 9AeKTPOH-
HO¥ KOMMEPIMH C IPSMBIMHU TPAHCASIIMAMU.

Taxum 06pasom, uccaepoBaue ombita Kuras B AaH-
HOM O0AAQCTH He TOABKO IIOMOXET paspaboTaTs peko-
MEHAAQLIU U IPAKTUKU AASL APYTHX CTpaH, HO U 6yaAeT
CrIoco6CTBOBATh OOMEHY 3HAHMSMU U YAYYIICHHIO MEX-
AYHApOAHOTO COTPYAHMYECTBA B OOAACTH 3aIUTHI IIPaB
HC na nmaaT$popmMax sAeKTPOHHOH KOMMEPLHH C Ips-
MBIMH TPAHCASIIMSIMU. DTO BKHBIH 1Iar B obecredeHun
CHPaBEAAUBOCTH, HHHOBALIMM M YCTOMYUBOTO Pa3BUTHS
B rA00aABHOI Cdepe IAeKTPOHHOM KOMMEPIHH.

JTMTEPATYPHbIV OB3OP

Tema nccaeAOBaHUS MeeT OOABILIOE 3HAYEHHE AASL Pas-
BHUTHS 9A€KTPOHHOM KOMMEPIIUK B MUPOBOM MacIITabe.
B AQHHOM AMTepaTypHOM 0030pe pacCMOTpPEHBI OCHOB-
HBI€ aCIIeKTBl HCCAEAOBAHMS, a TAKKe IPeACTaBACHA Me-
TOAOAOTHS, IPUMEHsAeMasi AASL €TO IIPOBEASHH .

OAeKTpOHHAS KOMMEpITHS CTaAa HEOTbeMAEMOH Ya-
CThIO Halllel IMOBCEeAHEBHOM »u3Hu. OAHAKO npo6AeMa
samuThl paB MC Ha maaTrgopmax AeKTPOHHOH KOM-
MepIUK C IPSIMBIMU TPAHCASIIIMAMHE — OAHA M3 FAABHbIX
IIperpaa Ha IIyTH AAAbHEMNIIEro pa3BUTHS AAHHOM OTpac-
au. OmbiT KuTast B 9701 00AACTH MOXXET CAY)XXUTH Ii€H-
HBIM HCTOYHUKOM 3HAHUI AAS ADYTHX CTPaH.

MPABA MHTENTEKTYANTbHOWM COBCTBEHHOCTMU

HanboAee 3HAIMMBIMM MCTOYHHUKAMH MHPOPMALIUK
M MHEHUH 10 HCCAEAYeMOH TeMe SBASIOTCS MOTorpadum,
HayyHble CTaThH ¥ ITyOAMKAIIMK B CIIEIJHAAM3HPOBAHHBIX
XKypHaAaX. ABTODBI, U3YUHBIIIE AAHHYIO IIPOOAEMY, IIpeA-
CTAaBHAM Pa3HOOOpPa3Hble TOUKU 3PEHIMS U IIOAXOABI K 3a-
mure mpas MC Ha maardopmax sAeKTpOHHOIM KOMMePLIUY
C TIPSAMBIMH TPAHCASIUAMH. BBIAM ITpOAaHAAM3HUPOBAHBI
HCCACAOBaHMS, IpOBeAeHHbIe B KuTae n Apyrux cTpaHax,
a TakoKe MPUMeHeH KOMIIAEKCHbIN IIOAXOA AAS BbISIBAGHUS
OCHOBHBIX TPEHAOB U IIPOOAEM B AQHHOF 06AACTH.
OAHOI1 13 KAIOUEBBIX IIPOOAEM, BbIIBACHHDIX B XOAE AU-
TEPaTYPHOIo 0630pa, SIBASIETCST HEOOXOAUMOCTH PaspaboT-
KU 9QPeKTUBHBIX MeXaHH3MOB 3amuTsl mpas MC Ha maar-
$opMax 9AEKTPOHHOM KOMMePIMU. ABTOPbI HCCAGAOBAHMI
oTMevaroT, uTo KuTail cAeAaA 3HAUHTEAbHbIC YCHAMS B 9TOM
HATIpaBAeHWH, TIPUHUMAs 3aKOHbI M BHEAPsS HOBble TeX-
Hoaoruu. OAHAKO CYIeCTBYIOT OIpeAeAeHHBIe POOAeMBI
M HeCOBEpILEHCTBA B [IPABOBOI CUCTeMe, KOTOPBIE TPeOYIOT
AAABHEHIIEro M3y4eHHs ¥ YCOBePIIeHCTBOBAHMS.
BaxmelmuM acriekToM MOHMMaHUA 3(QPEKTHBHOCTU
samuTs! paB MIC Ha maargopmMax aAeKTPOHHON KOMMep-
IMM C IPSMBIMH TpaHCAsmmsMu B KuTae sBasercsa wmsy-
YeHUe AEMCTBYIOIIEN 3aKOHOAATEABHOM M HOPMATHBHOM
6asbL. Barr u Wxan (2019) paccMaTpuBalOT pasBUBAIO-
IIyoCsl TIPaBOBYIO cucTeMy Kuras, B 9aCTHOCTH 3aKOHBI
00 MHTEAAEKTYaAbHOUN COOCTBEHHOCTH U VX BAISHEIE HA
3alUTy IMPPOBOrO KOHTEHTA Ha MAATGOpPMAX MOTOKOBOM
9AEKTPOHHOM KoMMepLHH. OHU HOAYEPKUBAIOT 3HAYUTEAD-
Hble M3MeHeHNs], BHeCeHHbIe B 3aKOH 00 aBTOPCKOM IIpaBe
U 3aK0H 0 6opbbe ¢ HEAOOPOCOBECTHOI KOHKYpEHIIHeH,
KOTOpBI€E YKPEIIHAY IIPABOBYIO 0a3y Aast 3amursl pas FIC.
ApYruM 3HAUMMBIM acrieKToM 3amutsl mpas MC sB-
AI0TCS 9P PeKTHBHbIE MEXaHM3Mbl ITPABONPHMEHEHHs
¥ cpeAcTBa npaBoBoii samurel. An u Ao (Liand Liu, 2018)
HCCA@AYIOT IPABONIPUMEHUTEAbHbIE ACHCTBHSA, IPEAITPH-
HSTble KUTAHCKIMH BAACTSMU ITPOTUB HapYLIEHUS aBTOP-
CKUX TIPaB Ha MAaT$OpMax IIOTOKOBOTo BemfaHus. OHH
H3YJaIOT POAb AAMHUHHCTPATHBHBIX HMPAaBOIMPUMEHUTEAD-
HbIX OpPraHoOB, Takux kak HanmonasbHOe ympasaeHue 1o
aBTOPCKMM IpaBaM M Bropo 1o aBTopckuM npaBaM B UH-
TepHeTe, B OOpbbe C HAPYIIEHHSIMH HHTEAACKTYaAbHOMN
cobcTBeHHOCTH B IUPPOBOIL cdhepe, aHAAUBUPYIOT dPPeK-
THBHOCTD 3THX ITPaBONIPUMEHUTEABHBIX MEP 1 IIPEAAATAIOT
IIyTH COBEPUIEHCTBOBAHIS CTPATETHIl IIPaBOIPUMEHEeHH.
ITosiBA€HHE HOBBIX TEXHOAOTHI CO3AAAO0 KaK IIPOOAe-
MBI, TaK X BO3MOXHOCTH AAS 3amuThl ipas MIC Ha maar-
$opmMax 9AeKTPOHHOMN KOMMEPITHH C IPSIMbIMH TPAHCAS-
nusavu. Yen u ap. (Chen et al., 2020) paccmarpusatoT
poab uckyccrsennoro unreasexta (M) u rexaosornu
OAOKYelH B pelleHHH IPoOAeM HApYILIEHHs aBTOPCKHX
npas. OHH IIPeAAAraroT CHCTeMBI PaCIIO3HABAHMSA KOHTEH-
Ta Ha ocHoBe MM aAs OOHApY)KeHHS U OTMETKU HeCaHK-

IOHOHMPOBAHHOI'O HCIIOAB30OBAHIMSI MAaTE€PHAAOB, 3alllH-
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I[eHHBIX aBTOPCKHMM IIPABOM, BO BpeMsI IIPSIMBIX TPAHCAS-
nuit. Kpome TOro, oHU 06CYy>KAQIOT IIOTEHIIHAA TEXHOAO-
i OAOKJEHH B CO3AQHIU IIPO3PAYHBIX M HeM3MeHSeMbIX
3amucefi 0 MpPaBaX COOCTBEHHOCTH M TPAH3AKIHAX, UTO
103BOAseT yCUAUTD 3amuTy HIC.

IToBblmeHre OCBEAOMAEHHOCTH OOIeCTBEHHOCTH
0 BOXHOCTH COOAIOAEHUS IIPAB UHTEAAEKTYAABHOMN CO6-
CTBEHHOCTH MMeeT pellaiolliee 3HaueHue AAI addek-
tusHoi samurs! nipas YIC. Croit n Banr (Xu and Wang,
2017) HMCCAEAYIOT POAb OOIIECTBEHHBIX 06pa3oBaTeAb-
HbIX KaMITAHUH 1 KAMIIAHMI, IIPOBOAUMBIX OTPACAEBBIMH
ACCOIMAIIMSAMY, B M3MEHEHHH IIOBEACHHUS AIOACH B OT-
HOILIEHHU IOTpeOAeHMS MUPATCKOro koHreHra. OHu
AQHAAM3HPYIOT BAWSIHHE 9THX KaMIIAaHWH Ha OTHOIIEHHE
00IecTBa K MUPATCTBY U MOAEAH IOTPeOAEHHS, IPOAH-
Basl CBET HA BAKHOCTDb IPOAKTHBHBIX 0OPA30BaTEAbHbIX
CTpaTeT il AAS IPeAOTBpalieHus HapymeHnui KC.

B coBpeMeHHOM B3aMMOCBSI3AHHOM MHpPe MEXAY-
HApPOAHOE COTPYAHMYECTBO HIPAeT XXU3HEHHO BaXKHYIO
poab B 3amuTe npas FC Ha maaTgopmax sAeKTpOHHOM
KOMMEpIIUH, TPAHCAMPYIOIIUX IIOTOKOBOE BUAeO. DxaH
u By (Zhang and Wu, 2018) unccaeaytor ysacrue Ku-
Tast B TAOOAABHOM YIIPABA€HUM HHTEAAEKTYAABHOMH CO6-
CTBEHHOCTBIO M POAb AByCTOPOHHUX M MHOTOCTOPOHHHX
COTAAIIEHHUH B COAGMCTBUHM TPAHCTPAHMIHOMY COTPYA-
HidectBy. OHM mopuepkuBaroT yyactie Kutas B Takux
HHHUIMATHUBAX, KaKk BceMupHas opraHM3anys HHTeAAEK-
TyaabHOM cobersennoctu (BOUC) u Coraamenue 1o
TOPrOBBIM ACIIEKTaM IIPAB MHTEAAEKTYAAbHOM COOCTBEH-
noctu (TPUIIC), B dopMHpOBaHMM 6AArONpUATHOM
rA06aAbHOM CpeAbl AAst 3amuTsl ipas VIC.

B aureparype mokasano, uro Kurait pA06uacs 3Ha-
YUTEABHOTO IIporpecca B 3amuTe pas MC Ha maardpopmax
9AEKTPOHHOM KOMMEPIIMH C IPSIMBIMH TPAHCASIAME. baa-
rOAApsl MEPecMOTPY 3aKOHOAATEAbCTBA, IPABOIPHMEHH-
TEAbHBIM MepaM, TeXHOAOTMYECKHM PelIeHISIM, KAMITAHUSM
110 THPOPMHUPOBAHHIO OOIIECTBEHHOCTH U MEXXAYHAPOAHO-
My COTpyAHIdeCTBY Kurail yKperma cBOIO 9KOCHCTeMY 3a-
sl npas VIC. Tem He MeHee elrte eCTb BO3MOXHOCTH AAS
COBEPIIEHCTBOBAHIS, OCOOEHHO B pelleHNH HOBBIX IIPO-
0AeM, CBSI3AHHDIX C OBICTPO PA3BUBAOIIUMIICS TEXHOAOTHS-
MH ¥ TPAHCTPAHIMHBIMI HapyIIeHIsIMU. AAst obecriedeHrs
apdexrrBHOI U BceobbeMaromteit samuTsl pas VIC B yc-
AOBUSIX IIUPOBOIT 9KOHOMHKH HEOOXOAMMbI AQABHETIINe
HCCACAOBAHUS U COTPYAHUYIECTBO.

METOAOJTIOTNA MCCITEQOBAHMA

MeToAOAOTHSI UCCAEAOBAHUS OCHOBAaHA Ha CHCTEMHOM
aHaAM3€ MHOXKECTBA AMTEpPaTyPHBIX MCTOYHHMKOB, BKAIO-
Jast Hay4YHbIe CTATbH, PEIIOPTAKHY, AHAAUTHIECKHE 0030PBI
Y 3aKOHOAAQTEAbHbIE aKThI. A AHHBIH ITIOAXOA TIO3BOASIET IT0-
AYYUTb KOMIIAEKCHOE IIPEACTABACHIE O COBPEMEHHOM CO-

CTOSIHHH HICCACAYEMO ITPOOAEMBI, A TAKXKE BBIACAUTD HAU-
00Aee 3HAUNMBbIE ACTIEKTHI AASI AAABHEFIIETO U3y e N L.

Aast uccaepoBanms ombita Kuras B obaactu 3amu-
b1 mpaB VIC Ha maargopmax sAeKTPOHHOM KOMMePIUH
C TPSIMBIMH TPAHCASLMSMH ObIAQ HMCIIOAB30BAHA COYe-
TAHHAST METOAOAOTHS, BKAIOUAIOMIAs B Ce0s HECKOABKO
9TaIoB.

1. O630p 1 aHAAW3 AKTYAABHOI HAYIHOMN AUTEPATYPBL.

V3yueHBl HCCAGAOBAHHS, ONyOAMKOBAHHbIE B HAayd-
HBIX JKYPHaAaX, MaTepHaAax KOHepeHIu#, 1 CrielluaAu-
3UpOBaHHbIE ITyOAMKAI[MH. AHAAUSHPOBAANCH PabOTHI,
IOCBSIMeHHble TTOAUTHYECKUM M IIPABOBBIM acIeKTaM
samuTsl mpaB MIC B Kutae.

2. AHaAM3 3aKOHOAATEABHBIX M HOPMaTUBHbIX aKTOB.

IIpoBepeH aHaAM3 3aKOHOB M IIPaBUA, PETyAHpY-
romux 3amury mpas MC Ha maaT$popmMax sAeKTpOHHOMH
KOMMepLUH C MpSMBIMU TpaHcAsnusmu B Kutae. 910
ITIO3BOAMAO OLIEHUTb 3P PEeKTUBHOCTD ACHCTBYIOIIEH CH-
CTeMBI 3aIIUThL.

3. MIsyyeHue NpaKkTHKU HCCAEAOBAHMS PEIIeHHE I CYAOB.

ITpoaHasMsMpoBaHa CyAeOHAsl IPAKTHKA M PelleHEs,
cBs3aHHbIe ¢ HapymeHwsamu rpas FC na mardopmax asek-
TPOHHOM KOMMEPIIMH C TIPSIMBIMH TPAHCASILIMAME. JTO TI0-
3BOAMAO OIIEHHUTb AEHCTBEHHOCTD IPABOBBIX MeP M UX BAMS-
HIe Ha pellleHHe KOHKPETHbIX FOPHAMIECKHX CAYJaeB.

4. IToaBepeHMe UTOTOB U GOPMHUPOBAHKE BHIBOAOB.

Ha ocHOBe COOpAaHHBIX AAQHHBIX M IIPOBEAEHHOTO
aHaAM3a ObIAM COPMYAHPOBAHBI BHIBOABI M PEKOMEHAQ-
ITMH TIO COBEPIIEHCTBOBAHHIO CUCTeMBbI 3amuThl 1pas MIC
Ha MAATPOPMAX IAEKTPOHHON KOMMEPLHUH C IPAMBIMU
TPAHCASIIUSIMH.

MeTtopoAOTHS HICCACAOBAHNS, IPIMEHEHHAs B AQH-
HOIl CTaTbe, [03BOASIET AOCTHYb OOBEKTUBHOCTU M TOY-
HOCTH TTOAYYeHHBIX Pe3yAbTATOB, a TAK)XKe ITPEAOCTABUTD
MOAHYIO KapTHHY ombiTa KyTas B 06AacTH 3aIfUTHI IIPaB
HHTEAAEKTYaABHOM COOCTBEHHOCTH Ha IAATGOpMax
9AEKTPOHHOM KOMMEPIIUH C MIPSIMBIMH TPAHCASIIHAMH.

HccaepoBanue onbrra Kurras B o6aacTu 3amuTs! mpas
VIC Ha nmaaT$popmMax 9AeKTPOHHON KOMMEPIIHH C IIPSMBbI-
MU TPAaHCASIIIMSAMU SIBAS@TCS BaXKHBIM IIAroM K MOHUMa-
HUIO U PeIleHHIO0 MPOOAeMbI 3aIUThI IIPaB B IIUPPOBOM
Mupe. Pe3yAbTaTbl 9TOr0 HCCAEAOBAHUS MOTYT OBITH HC-
IIOAB30BAHBI AAS Pa3pabOTKU 9P EeKTHBHBIX MEXAHU3MOB
3amuThl mpas MC B ApYTHX CTpaHaX, pellleHHs CYIeCTBY-
IOIHX TIPOOAEM M COAEHCTBHUS Pa3BUTHIO AEKTPOHHOMN
KOMMEpIIUH B I]eAOM.

AHAJIN3 CYLLECTBYIOLLUMX MPABOBbIX
MHCTPYMEHTOB

B KuTae 3amuTa IpaB HHTEAAEKTYaAbHOM COOCTBEHHO-

CTU B 3AEKTPOHHOfI KOMMEpPIMH C HPAMBIMH TPAHCAA-
OYAMHA OCYIIECTBASIETCS HAa OCHOBE HECKOADKHX 3aKOHO-
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AATeABHBIX akTOB. OAHMMH M3 KAIOUEBBIX AOKYMEHTOB
ABASIOTCS 32KOH 06 aBTOpcKux npasax Kuras [2], npu-
HATHIN B 1990 1., a Taioke MOCAEAYIOIIIe U3MEHEHHMS U AO-
IOAHEHHUS K HeMy. OTOT 3aKOH ONpeAeAsdeT IPaBOBOM
CTaTyC aBTOPOB U APYIMX IPaBoOOAajaTeAell, a Takke
YCTaHaBAMBAeT OCHOBHBIE IPHHIIMIIBI 3AIUThI ABTOPCKHX
IIpaB, BKAIOYAs IIPaBa Ha ayAMOBH3yaAbHbIE ITPOM3BEAE-
HUSL, KOTOpbIe MOTYT OBITH IIPEACTABACHBI B BUAE IIPSIMbIX
TPaHCASLIUA B 9AEKTPOHHOM KOMMEPILIUU.

TaioKke CTOUT YIIOMSHYTh 3aKOHOAATEAbHBIE AKTBHI,
peryAupylomue HellOCPEACTBEHHO JAEKTPOHHYIO KOM-
MEPLIHIO, TaKue KaK 3aKOH 00 9AeKTPOHHOM KOMMePILIHU
Kuras [3], koTopsiit Berymua B cuay B 2004 1., 1 3akoH
0 3amuTe mpas norpebureaeit, npursThit B 2013 r. O6a
9THX 3aKOHA COAEPIKAT IOAOXKEHH ], KaCaloNIUeCs OTBET-
CTBEHHOCTH IIAATPOPM IACKTPOHHOM KOMMEPIIUH U IIPO-
AaBIIOB 3a HapyureHue mpas HIC.

3akoHOAATeAbcTBO KuTast mpeaycMaTpHBaeT OTBeT-
CTBEHHOCTD TAATGOPM IAEKTPOHHOH KOMMEpIIMH U IIPO-
AaBu1oB 3a Hapymenue pas VIC [4]. TIaargpopmsl HecyT o1-
BETCTBEHHOCTD 33 IPEAOCTABACHHE YCAOBHI H CPEACTB AAS
Hapyurerust mpas MG, a Takoke 3a HeOOXOAMMOCTD IPEAIPHU-
HUMATD AEHCTBUS AASL TIPECeUeHN S TAKUX HAPyIIeHHI.

B coorBeTcTBuM ¢ 3aKOHOM 00 ABTOPCKHX IIpPaBax
Kurast maaT¢popMsI 9AeKTPOHHON KOMMEPLIHH OOSI3aHBI
yCTaHaBAMBaTh 3QPeKTHUBHbIE Mephl AAS IIPEAOTBpa-
L[eHNS. U [pecedeHrs] HapylleH il aBTOPCKUX mpas [S].
Ecau maaTdopma moAydaeT yBeAOMAEHHE OT IPaBOOOAa-
AaTeAs O HapyLIEHUH ero IIpaB, OHA AOAKHA He3aMeAAH-
TEABHO IIPHHSATH MEPBI, BKAIOUAsT YAAACHHE MAU OAOKH-
POBKY AOCTyIa K HapyIIAlOIMM MaTeprasam. B cayuae
HEBBIIIOAHEHUS 9TUX O0SI3aT€ABCTB NMAATPOPMA MOXKET
OBITh MPU3HAHA COBMECTHO OTBETCTBEHHOM 33 HapyIle-
HHe aBTOPCKUX ITpas [6].

CyiecTByIOT HOAOXKEHHS], KACAIOIIeCs OTBETCTBEH-
HOCTH IIPOAABIIOB Ha IAATPOPMAX IAEKTPOHHOM KOM-
MepLHH. 3aKOH 00 3AeKTPOHHON KOMMEPLHU yCTaHAaB-
AVIBaeT TpebOBaHMUSI K IIPOAABLIAM, BKAIOYASI 0OSI3aHHOCTD
He HAapyIIATh IIPaBa HHTEAAEKTYAAbHOM COOCTBEHHOCTH
APYTHX AHL] IIPH IIPOAAKe ToBapoB [4]. IIpoaaBust HecyT
OTBETCTBEHHOCTD 3a Hapymenue npas MC B cayyae ycTa-
HOBAEHISI (paKTa HAPYLIEHHSI UX [IPABOOOAAAATEASIMIL.

AeiicTBeHHOCTh U 9(PEKTUBHOCTb IPAaBOBBIX HH-
crpymenTos B Kutae B 3amure npas VIC B aAekTpoHHOM
KOMMEPIIUH C IIPSAMBIMU TPAHCASIMAME ABASIOTCS IIPEA-
MeToM o6cyxaenust [ 7]. B mocaeprne roast Kurait mpea-
IPHHUMAET 3HAYUTEAbHBIE YCUAUS AAS YAYYIIEHUS CBOEH
cucreMsl 3amuThl ripas K C, oAHaKO Bce elle CyIeCTBYIOT
BBI30BBI K IIPOOAEMBL

OAMH 13 TAABHBIX BBI3OBOB 3aKAIOYAETCSI B OOHApysKe-
HUM U IpecedeHny Hapyurenui npas MC Ha maardopmax
9AEKTPOHHOH KOMMEPLMH C IIPSMBIMU TPAHCASIJHAMH.
VHTepHeT-NIpOoCTPaHCTBO IIOCTOSHHO Pa3BUBACTCS, M HAPY-
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IIUTEAN CTAHOBSITCS Bce OOAee H300peTaTeABHBIMIL B CBOKX
MeTOAAX 00X0AQ 3AIUTHBIX MEXAHU3MOB. JTO Tpebyer co-
BePIIEHCTBOBAHMS TEXHOAOTHI M METOAOB OOHApy>KeHHsI
HapYIIeHUH 1 IPEAOTBPAI]eHH UX PACIIPOCTPAHEHHA.

Taioke BBI3OBOM SBASETCS OIlepaTHBHOE pearrpo-
BaHMe Ha XAAOObI U 3ampoChl TpaBoobaasareseit [8].
Baxxro, 4T06BI IAATGOPMBI SAEKTPOHHON KOMMEPLIHU
C IPSIMBIMU TPAHCASIIMSIME OBIAM TOTOBBI OII€PATHBHO
PacCMaTpHBATD U PEIIATh TAKUE KAAOOBI M 0OeCredrBaTh
3¢ PeKTHBHYI0 KOMMYHHUKAIIUIO C IIPAaBOOOAAAATEASIMHL.

Aast onjeHKH 9§ GeKTHUBHOCTH IIPABOBBIX HHCTPYMEH-
TOB TalOKe BAKHO YUHTHIBATD IPEAYTIPEXKACHHE 1 HaKa3a-
uue Hapymwureaeit [9]. HecMoTpst Ha Haamdme 3aKOHOB
U IIOAOXKEHHI, He BCETAQ YAQETCSl IPUBAEYb HAPYIIHUTE-
Ael K OTBETCTBEHHOCTH MAM HA3HAYUTD M COOTBETCTBY-
FOIYIO CAHKIIUIO, TI09TOMY HEOOXOAMMO YAYUIIATh MeXa-
HH3MBI CyAeOHDBIX pa3OUpPaTeAbCTB H TOCYAAPCTBEHHOTO
KOHTpOAs 3 cobaroperreM mpas KIC.

B meaom, Kurait npepnmpuHmMaeT 3HaUHTEAbHBIE
ycuamst AAs 3aiguthl pas MIC B 9AeKTpOHHOM KOMMep-
MU C IpsAMbIME TpaHcAsamu. OAHAKO paAbHeHmee
Pa3BUTHE M COBEPIIEHCTBOBAHKE IIPABOBLIX HHCTPYMEH-
TOB, A TaloKe YCHACHHE COTPYAHHYECTBA MEXAY IIPaBO-
obrapaTeAssMi M IAATGOPMAMU TPEOYIOT IIOBBILIEHHS
apdexTusHOCTH 3amuTe! npas FIC B panHOM cdepe.

AHAJIN3 MPAKTUHECKOTO OTbITA

Paccmotpenue onbita ycnewHoi 60pbbbl

C HAPYLWEHUSIMMU NPAB UHTENNEKTYANbHOM
COBCTBEHHOCTM HA KMTAMCKMX MIATGOPMax
3NEKTPOHHON KOMMEPLIMK C MPSAMBIMM TPAHCIALMSIMM

Kuraiickue 1AaTGOPMBI  IAEKTPOHHON KOMMEPILIHU
C mpsiIMbIMU TpaHcasinusiMu, Takue Kak Alibaba Group
u JD.com, CTOAKHYAHCH C Cepbe3HBIME IIPOOAEMaMH Ha-
pymenus nmpas VIC. Yto6s! cripaBUThCs € 9THMU IIpobAe-
MaMH, OHH Pa3paboTaAu pasAMIHbIE CTPATEIUH M MEPHI,
KOTOPBIe OKA3aANCh YCIIELIHbIMIL

OAHOI1 U3 KAIOUEBDIX CTPATEIUH SIBASETCS AKTUBHOE
COTPYAHHYECTBO C mpaBoobaaparessmu. Ilaarpopmbr
9AEKTPOHHOI KOMMEpPIHHN YCTAHOBUAU TeCHbIe paboure
CBSI3M C PA3AMYHBIMU KOMIIAHKSIMH, 3aperHCTPHUpPOBaH-
HBIMH TOBAPHBIMU 3HAKAMH U BAAAEABLIAMU aBTOPCKIHX
npas, 4TO0bI 3¢ PEKTUBHO NPOTHBOAEHCTBOBATH HAPY-
mennsv [7]. OHM TIpeAOCTaBHAM IIPaBOOGAAAATEASM
BO3MOXXHOCTb PeTHCTPUPOBATh CBOM TOBAPHbIE 3HAKU
U aBTOPCKMeE IIpaBa Ha MAAT$OPMAX, UTO TIO3BOAHAO UM
AeTKO OTCAEXHBATb U IIpeceKkaTs HapymeHus. Kpome
TOT'0, OHU CO3AAAU MEXaHU3MBI OBICTPOrO pearupOBaHUsL
Ha JKaAOOBI IpaBOOOAAAATEAE M HE3AMEAAUTEABHOTO
YAQACHMS HApYIIAOL[ero KOHTEHTa.

Eie oAHOM BaXXHOM cTpaTerueil CTaAO IOBBIIICHHE
OCBEAOMAEHHOCTH IIOAB30BAaTeA€ll O BpeAe Hapylie-
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Hua npas MC. TIaaTdopMbpr 9AeKTPOHHOH KOMMePITHH
IIPOBOAMAM HHPOPMALFIOHHBIE KAMIIAHUH, 4TO6OBI 00Y-
9aTb ITOAB30BATEAEH YBOXKATD IIPaBa APYTHX YYACTHHUKOB
U TIPEAYIIPENAATD O IOCAEACTBHSX HapyureHuit. OHu
TAKKe IPEAOCTABASIAM O00pa3oBaTeAbHblE MaTEPUAABI
U PYKOBOACTBA AASL IPAaBOOOAAAATEAET, KOTOPBIE ITOMO-
FAAM UM Pa300paThCs C IPOLECCOM 3AIUThI CBOUX IIPaB.

TaKKe CTOUT OTMETHUTB, YTO HAATPOPMbI JAEKTPOH-
HOIl KOMMEpPLUHM COTPYAHHYAIOT C IIPAaBOOXPaHUTEAD-
HBIMU OpraHaMu AAsL 60pb6ObI ¢ HapymeHusamu npas F1C
U IPUBA€YEHNS HAPYIIUTEAEN K OTBETCTBEHHOCTH.

AHQOnM3 BOrOBOPHbIX OTHOLLEHWI Mexay nnathopmamm
1 NpaBoo6nafaTeNsSMM, HANPABAEHHLIX HA MOAAEPXKY
WX COTPYAHMYECTBA B 3ALUMTE MPAB MHTEMNEKTYAbHOM
cobcTBeHHOCTH

AOTOBOpHBIE OTHOIIEHHS MEXAY NMAATGOPMAMH IAEK-
TPOHHOI KOMMEPLHH U IIPAaBOOOAAAATEASIMH HIPAOT
BXXHYIO POAb B AOCTIDKEHHUH COTPYAHHYECTBA U 3aIHTe
mpas MC. B aTHX OTHONIEHMSX ONpeAeAeHBl B3aUMHbIe
o6s3aTeAbcTBa U IpaBa cTopoH [ 10].

OAHUM U3 KAIOUEBBIX 9AEMEHTOB B AOTOBOPHBIX OT-
HOIIEHMSX SBASETCS YCTAHOBAGHHME MEXAaHU3MOB AAS
PEerHCTpaluy IIPaB MHTEAAEKTYaAbHOIN COOCTBEHHOCTH
Ha MAATPOPMAX dAeKTPOHHON KoMMepruu. ITpaBoobaa-
AaTeAU MOTYT 3aperuCTPUpPOBaTh CBOU TOBapHbIE 3HAKH
¥ aBTOPCKHe IIPaBa, a IIAATPOPMbI 0OSI3YIOTCS IPEAOCTA-
BUTb ¥IM COOTBETCTBYION[HE HHCTPYMEHTHI X BO3MOXKHO-
CTH AAS 9 PEKTUBHOTO KOHTPOAS U 3aLUTHI CBOUX IIPaB.

AOroBopHBIE OTHOIIEHUS TAKKE OLPEAEASIOT 00s-
3aTeAbCTBA MAATPOPMBI OBICTPO pearMpoBaTh Ha XKAAO-
6b1 paBoo6aasateseit [11]. ITaardopmsl ob6ssyroTcs
He3aMEAAUTEABHO PACCMATPUBATh XKAAOODI, IIPOBOAUTD
paccAepOBaHUE U YAAASTh HAPYUIAIOIIMI KOHTEHT, €CAH
TAaKOBOI OyAeT 0OHApy)KeH. ITO MO3BOASIET IIPABOOOAA-
AareasM 9pPEeKTUBHO OOPOTHCS ¢ HAPYLICHUSIMH U 3a-
mumars ceou npasa MC.

Taioke B paMKaXx AOTOBOPHBIX OTHOIIEHHH MOTYT
OBITH TPeAYCMOTPEHDI MEXaHM3MbI KOMITEHCAITUH AAS TTPa-
BooOAapaTeaeft, ecan ux mpasa MIC 6pian HapyureHsI Ha
maTdopme. ITaarGopmbr MOTYT 0OS3aTHCSI BHIIAAYMBATD
KOMIIEHCAIIHIO HAH IIPEAOCTABASTh BO3MOXKHOCTD AAS B3BI-
CKaHMS yiepba B CAydae IIOATBEPIKACHHDIX HAPYLICHHIL
OTO CIOCOOCTBYeT MPHUBACUEHUIO HOABIIETO KOAMIECTBA
IpaBoOOAAAATEACHT K COTPYAHHMUYECTBY C HAAT$OpMaMU
U TIOBbIIIeHUIO 3¢ PpeKTHBHOCTH 3amuThl ipas MC.

MaeHTUdHKaums kntoueBbix GAKTOpOB ycrnexa
1 NPOBIEMHbIX BOMPOCOB MPU UCMOSb30BAHUM
3TUX MPAKTUK

OcnoBHbIe (paKTOPHI yCIIexa IPH HCIIOAb30BAHKUH IIPAK-
THK 0OpbOBI C HAPYIIEHMSMH IPaB MHTEAAEKTYAABHOMN
COOCTBEHHOCTH HA KHUTAMCKUX MAAT$OPMAX IAEKTPOH-

HOM KOMMEpPLIUH C IPSIMBIMH TPAHCASILUSIME BKAIOYAIOT
B cebs [6]:

® AKTHBHOE COTPYAHHYECTBO C IIPAaBOOOAAAATEAS-

MU, 4TO II03BOASIET 3¢ PeKTUBHO OOHAPYKUBATH
HApYIIeHWs U IpeceKaTh Ux. PeryaspHoe B3anmo-
AETICTBHE, IepeAada AAHHBIX U 00yYeHHe TIOMOTA0T
naar$popmaM 3P PeKTUBHO IMPEAOCTABAATD YCAYTU
samuThl mpas MIC;

® BHeApeHHe IIAATGOPMaMU IAEKTPOHHOI KOMMep-
IJMU PA3AMYHBIX TEXHOAOTHH, TAKMX KaK MAIIHHHOE
06yueHHe U HCKYCCTBEHHBIIM HHTEAAEKT, AAS aBTOMA-
THYECKOTO OOHAPY>KEHUS U YAAACHUS HapyLIAtoIIe-
IO KOHTEHTa. DTO CHIDKAET BEPOSITHOCTD YeAOBeYUe-
CKOY OIIMOKY U MOBbIIIAeT 3¢ PeKTUBHOCTh 6OPHOBI
¢ HapymenusMu npas MIC;

® AQTGOPMBI IAEKTPOHHOI KOMMEPIIUU AKTUBHO
COTPYAHHYAIOT C IIPABOOXPAHUTEABHBIMU OPraHAMU
AAst 6oaee 9 PpeKTHBHOI OOPHOBI C HAPYIIEHHSIMIL
CoBMecTHbIe Omepanuy 1 00MeH HH$OpPMALHEN IT0-
MOTAIOT BBISIBASITD U ITpeceKath Hapyurenust mpas MIC.
HexoTopsie mpobaeMHBIe BOIPOCH], C KOTOPHIMU

CTaAKUBAIOTCS TAATGOPMBI IAEKTPOHHOM KOMMEPIIHH:

1) 06vem napywarousezo konmenma. Boabmoe xo-
AMYeCTBO TOBAPHBIX [IPEAAOXKEHHIT U KOHTEHTA,
Pa3MellleHHBIX Ha AATPOPMAX, COBAAET CAOSKHOCTH
B 0OHAPY>KEHNU U YAAACHUY HAPYIIAIOLIErO KOH-
TeHTa. HecMOTps Ha BHeApeHHe TeXHOAOTHYEeCKIX
MeXaHH3MOB, IIOAHOCTDBIO HCKAKOUUTD HAPYLIEHHUs
OCTaeTCsl CAOXKHOM 3apadel;

2) sviseenue Hapyuienus. VIHOTAQ CAOXKHO TOYHO
OIIPeAeAUTD, HapyIIaeT AU KOoHTeHT pasa MC.
OmnpeaeaeHue aBTOPCKHX IPaB M TOBAPHBIX 3HAKOB
MOXKeT TpebOoBaTh 9KCIIEPTHOM OLIEHKH, YTO 3aTPYA-
HSIET NIPOLIeCC OBICTPO 3aLUTHI IIPABOO0OAAAATEAST;

3) mowennusecmeso u noddeaxa. Cymuecryer puck
MOIIIEHHIYECTBA 1 [TOAAEAKH, KOTAQ Hecepbe3Hble
IPOAABIIBI HCIIOAB3YIOT HAa3BaHHUS U AUBAIH U3-
BECTHBIX OpEHAOB. DTO CO3Aa€T IIPOOAEMBI KaK AASI
IIPaBOOOAAAATEARH, TAK M AAS IAATPOPMBL U TPeby-
€T AOIIOAHHTEABHBIX YCHAMI AASL OOPBOBI C TAKUMHE
CAYYasIMIL
HecMmoTpst Ha CAOXHOCTH, pasAMYHbIE MMAATPOPMBI

9AEKTPOHHOI KoMMepuuu B Kurae mpoAOAXaIOT aKTHB-
HO Pa3BHMBATb U COBEPIIEHCTBOBATb IMPAKTHKU H MeXa-
HM3MBI 3aI[UThI I[PaBa UHTEAAEKTYaAbHOM COOCTBEHHO-
CTH M CO3AABaTb YECTHYIO U CIIPABEAAUBYIO CPEAY AAS
BCeX YYaCTHHKOB.

CPABHMUTEJIbHbIM AHANNS
C MEXOYHAPOOHbLIM OlMbITOM

3amura IpaB HHTEAAEKTYaAbHON COOCTBEHHOCTH Ha [AAT-
$opMax 2AeKTPOHHOMN KOMMEPLHUHU C NPSAMBIMH TPAHCAS-
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IMAMH — BAXXHAS 3aAaYa AASL MHOTHX CTpaH. B pasHbIx
CTpaHaX CyIIeCTBYIOT
IIOAXOABI K 9TOMY BOIPOCY, U HX 3 PeKTHBHOCTb MO-
KeT BapbHPOBAThCA. I'Ae-TO IPUHUMAIOT XKeCTKHe Mepbl,
4T00BI Obecreunts 3amury mpas MIC Ha maaTdpopmax
3AEeKTPOHHOI KoMMmepnuu [12]. B Takux caydasx 3ako-

pa3AMYHbIE 3aKOHOAATEABHDBIE

HOAATEAbCTBO IIPEAYCMATPHBAET 00SA3aHHOCTH MAATHOP-
MBI IIPOBEPSTh M KOHTPOAMPOBATh KOHTEHT, 3arpyxae-
MBIl IIOAB30BATEACM, M YAAAATh HAPYIIAIOMUI KOHTEHT
B KpaT4aiiliie CPOKH. OTH IOAXOABI OCHOBAHBI Ha IIPHH-
IIMIIe «OTBETCTBEHHOCTH IIO CHTHAAY> M HAIpaBAEHbI
Ha IIPeAOTBpAIlleHHe PACIPOCTPAHEHUSI IOAACABHBIX
TOBApOB M HAPYUIEHHs aBTOPCKHX IIpaB. Apyrue cTpa-
HbI TIPEATIOYUTAIOT HCIOAB30BATh YACTHBIE COTAAIIEHUS
M AOTOBOPEHHOCTH MeXAY IPaBOOOAAAATEASIMU U TIAAT-
popmamu, YTOOBI yperyAnpoBaTh MpOOAEMbI HAPYLIEHU
npas VIC [13]. O1u coraameHnus MOryT BKAIOYATh B ce6s
MeXaHH3Mbl MOHUTOPHHIA H PACCMOTPEHHUSI KaA00, Ko-
TOpBIe ITO3BOASIIOT OBICTPO PearHpoBaTh HA HAPYIIEHHs
U IPHHUMATb COOTBETCTBYIOIIHE MEPHIL.

Takke eCTb CTpaHbl, KOTOpbIe AKTUBHO Pa3pabaThl-
BAIOT 1 COBEPIIEHCTBYIOT CBOE 3aKOHOAATEABCTBO B 00-
aacty 3amuThl npas MC Ha maaTrdopMax 9AeKTpOHHOM
komMeprun. OHH yCTaHABAMBAIOT 60Aee cTporue Tpebo-
BaHUS K IAATGOPMaM, YCHAHBAIOT KOHTPOAD CO CTOPOHEI
TOCYAAPCTBA U IIPEAYCMATPHBAIOT Cepbe3Hble CAHKIHIH 32
HapyIIeHHs.

MesxAyHApOAHbIE TPaBOBbIe HHCTPYMEHTBI, TAKHE KaK
BOMC u TRIPS, urpator BaXXHyI0 pOAb B 0becIedeHHH
samutsl 1pas MIC Ha MexayHapoaHOM yposHe. OHH ycTa-
HABAMBAIOT MHHHMAABHbBIE CTAHAAPTBI AAS 3aIUTHI HH-
TEAAEKTYAABHOM COOCTBEHHOCTH ¥ OOSI3BIBAIOT TOCYAAp-
CTBa-yYaCTHUKH IPUHUMATh COOTBETCTBYIONINE MEphL.

Oumnprr Kuras B o6aactu sammret npas VIC Ha maat-
$opMax 9AeKTPOHHON KOMMEPLHH C IPSMBIMH TPAHC-
ASIMSIME. SIBASI€TCSI OAHHUM M3 CaMbIX 3HauMMbIX. Kurait
axTuBHO coTpypHmdaer ¢ BOMC u pApyrumu mexayHa-
POAHBIMY OPraHU3ALMSIMUY, YTOOBI Pa3BUBATD 1 YAYUIIATD
CBOe 3aKOHOAATEABCTBO B 3TOM obAacTu. Kurait obecre-
YHBaeT IPUHIJUII CTPOTOM OTBETCTBEHHOCTH IAAT(OPMBI
1 BHEAPSIET MEXaHU3MBI OBICTPOro PaCCMOTPEHHSI KAA00
U yAAACHHUS HAPYLIAIOI[ero KOHTEHTA.

O PeKTHBHOCTD MEXAYHAPOAHBIX IIPAaBOBBIX HH-
CTPYMEHTOB M NPAaKTHK B cpepe 3amutsl mpas MC Ha
1AAT$OPMAX IAEKTPOHHON KOMMEPIIUH MOXHO OIIeHHTb
C pasHbIX Touyek 3peHusa. Hexoroprle cuuraroT, 4ro oHU
SIBASIIOTCST HEOOXOAMMBIM OCHOBAHUEM AASI Pa3BUTHS Ha-
IIMOHAABHOI'O 3AKOHOAATEABCTBA H MEXXAYHAPOAHOTO CO-
TpyaHmdecTBa. OAHAKO APyTHE MOTYT CIUTATh, YTO OHH
He BCerpa 9QPeKTUBHO PELIAIOT IPOOAEMBI KOHKPETHBIX
mAaT$OPM H IIPaBOOOAAAATEAET.

HccaepoBaHME BO3MOXKHOCTH NMPUMEHEHHUS KHUTail-
CKOTO OIIBITA B APYTMX CTPAaHAX MOXET IPEACTABASATDH
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HHTepec, 0COOEHHO AASL CTPAH, CTAAKUBAONIUXCS C aHA-
AOTHYHBIMU IpoOAeMaMu HapymeHus npas VIC Ha maat-
¢$opmMax 3AeKTPOHHOHN KOMMEPIIHHU C IPSMbIMH TPAHCAS-
nusiMu. OAHAKO HEOOXOAMMO YUHTHIBATD YHUKAABHOCTD
KQXKAOM CTpPAHbL: TO, YTO pabOTaeT B OAHOI CTpaHe, He
BCErAd MOXET OBbITb YCIIEIIHO IIPUMEHEHO B APYIOIL
ITosToMy pekoMeHAyeTCS NMpPOBECTH aHAAM3 CHUTyaIluu
B K2)XAOM KOHKPETHOM CTPaHE U BbLIBUTD 0cobeHHOCTH
U oTpebHOCTH B 06AacTH samurs pas HIC.

PexoMenpanuu B paMKax NpUMeHEHUs KHTakCKOTO
OIIBITA MOTYT BKAIOUATh B Ce0SI CAEAYIOIIHE MepBI:

1) aKTHBHOE COTPYAHHYECTBO MEXAY MAATPOPMAMH
9AEKTPOHHO KOMMEPLIUH U IIPAaBOOOAAAATEASIMY,
BKAIOYAsI CO3AQHNE MEXAHH3MOB OBICTPOTO pear-
POBAHMS Ha XKAAOOBI K yAAACHHE HAPYIIAIOIIEro
KOHTEHTa;

2) pa3spaboTKa CTPOroro 3aKOHOAATEABCTBA, KOTOPOE
YCTaHOBUT O05I3aHHOCTH IIAATPOPM IIPOBEPSITH
U KOHTPOAMPOBATb KOHTEHT, 00eCIIedrBasi OTBET-
CTBEHHOCTb AATPOPMBI U IPUMEHEHHE COOTBET-
CTBYIOIUX CaHKIUH;

3) npoBepeHne HHPOPMALMOHHDIX KAMIIAHHI 1 06pa-
30BaTEAbHBIX IIPOTPaMM, HAITPABAEHHBIX HA ITOBbI-
IIeHHe OCBEAOMAEGHHOCTHU [TOAb30BaTeACH O Bpeae
HApYILIEHHs [IPaB Ha HHTEAAEKTYAABHYIO COOCTBEH-
HOCTD M ITOCAEACTBHUSAX IOAAEPKKH HEACTAADHBIX
TOBapOB;

4) pasBUTHe COTPYAHUYECTBA COOTBETCTBYIOLIHX IO-
CYAAQPCTBEHHBIX OPIaHOB AASI ObecIieueH st KOHTPO-
As ¥ MOHMTOpHHTA 3amuThl mpas MIC Ha maaTdop-
MaxX 3AEKTPOHHOM KOMMEPIUH.

OaHaKo, KaK yIIOMHHAAOCH PaHee, PeaAr3aIiis KUTai-
CKOTO OIIBITA AOAXKHA OCYIECTBAATLCS C YIETOM OCObeH-
HOCTel U MOTPeOHOCTEN KKAOM CTPAHbI, a TAKXKe C yde-
TOM MEXAYHAPOAHBIX IIPABOBbIX PAMOK M COTAQIIEHHIL.

KEMC

MoaeAb 2AKTPOHHON KOMMEPIMH C IIPSIMBIMU TPaHC-
ASIIMSIMEL. 3HAUMTEABHO YBEAMYMAA OO0DBEMbI IIPOAK
M OXMBHAA PHIHOK [14]. XoTs Takas MoAeAb IpopaX
IPHHECAA MHOTO AOCTIDKEHHUI, MHOTHE CYIIeCTBYIOLjHe
B 9AeKTPOHHOI KOMMEPIIHH IIPOOAEMDI, TAKHe, KaK HApy-
IIeHUe [IPaB HHTEAAEKTYaABHON COOCTBEHHOCTH U IIPaB
HOTpeOuTeAel, B Pe3yAbTATE YBEAMYHANCH B IeOMETpPH-
geckoii mporpeccur. OAHAKO B HeAABHEM 3HAKOBOM AeAe
ITexunckmit XalASHbCKHI CyA IPU3HAA MAATPOPMBI AAS
IPOAKH B IIPMOM d$Hpe MAATPOPMAMU IACKTPOHHOM
KOMMEPIIIH, YTO MPeAyCMaTpUBaeT HaKa3aHHe 33 Hapy-
IIeHHe TOProBOH MapKH B cpepe MPOALKH B IIPIMOM
apupe. Cya pasbaCHUA, YTO IAATPOpPMA IAEKTPOHHOM
KOMMEPIIMH — 9TO IMAATGOPMa, KOTOPAs IPEAOCTABAS-
eT CTOpPOHAM YCAYTH OHAQMH-TOPTOBAM B IIPSMOM dupe
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MOCPEACTBOM COTAACOBAHMS CAEAOK, PACHPOCTPAHEHHS
uHdopManuu U Apyrux ycayr. Ha mpumepe atoro peaa
B AQHHOJ CTaTbe OYAYT M3A0KEHbI CHCTEMBI 3aIUTHI IIPAB
M C Ha maaTdopmMax AAS TPOAKH B PEXHME PEaAbHOTO
BpPeMeHH.

CyTb kerca

XaMASHBCKUI CYA PACCMOTPEA 3HAKOBOE AEAO O TOPro-
BOI MapKe, B KOTOPOM ITAAT$OPMBI IT0 POAXKE OTOKO-
BOTO BeIjaHUs B IPSIMOM dQHpe OBIAU IPH3HAHBI IIAAT-
$opMaMu 9AeKTPOHHOM KoMMepIuu. Mcren, xoMmanus
Saishi Trading (Shanghai) Co., Ltd. (sanee — Saishi),
BAAQA€ET HCKAIOUMTEABHBIM IIPABOM HA HCIIOAb3OBAHIE
roprosoit Mapku AGATHA u cooTBeTcTByOIEero Ao-
rorura. Kommanns Saishi o6Hapyxuaa, 4T0 KOMITaHKSI
Laizhou Hongyu Arts & Crafts Co., Ltd. (aanee —
Hongyu) npoaaeT cymMkH, copepKaliue TOProByto MapKy
AGATHA u aoroTum, Ha npsmo# Tparcasiuu Douyin,
U TIO0AAAQ UCK O HApyIIeHHU TOProBOM MAapKH IPOTHB
Hongyu u Bytedance B XariasHbcKuit cyp Ilexuna.
Cya nocranosua, uto 1) npopaxa xommanueit Hongyu
COOTBETCTBYIOUIUX TOBAPOB SIBASETCS HApyIIeHUEM;
2) caeaka, mpeaocraBaerHas Douyin cTopoHam B BHAe
YCAYT OHAAMH-MapKeTHHIA Ha CBOeil IAaT$opMe, OTHO-
cHTCS K cpepe 9AeKTPOHHON KOMMepIU. XOTs MPOTHB
Bytedance 6bIA OAQH HCK B CBSI3H C IIPEATIOAATaEMBIM
OTCYTCTBUEM Y Hee PasyMHON O0S3aHHOCTH IPOSIBASTD
3a00Ty, AOKA3aTeAbCTBA BBIIIOAHEHHUS €0 CBOEBpEMEH-
HbIX M€ I10 IPeABAPUTEABHO IIPOBEPKe, IIPEAYIIPEKAe-
HUIO M YCTPAHEHHIO HAPYIIEHU IPUBEAH CYA K BBIBOAY,
uro Bytedance BpimoaHuAa cBor ob6s3anHOCTS [15].

MEXAHWM3Mbl 3ALLMTDI TTPAB
MHTENJIEKTYANTbBHOWM COBCTBEHHOCTM

HA NNIAT®OPMAX STEKTPOHHOW KOMMEPLMA
C MPAMBIMU TPAHCTTALUMNAMI

3aKOHbI M HOPMATHUBHbIE AKTbI B 0610CTH
MPSMbIX TPAHCASLMA

ODAeKTPOHHAsI IOTOKOBAsI KOMMEPIHsl COYeTaeT B cebe
KaK PEKAAMY, TaK 1 IIPOAQKH, U Ha Hee PacIpOCTPaHSeT-
sl ACTICTBHUE PSIAQ 3aKOHOB, HOPMATHBHbIX aKTOB U IIpa-
BHA, TaKMX KakK 3aKOH O 6opbbe ¢ Hep0OpOCOBECTHOM
KOHKypeHIuel, 3aKOH 0 pekAaMe, 3aKOH O 3alluTe [paB
¥l IHTEPeCOB MOTpebureaeil, 3aKOH 0 Ka4eCTBe IPOAYK-
1111, 3aKOH O 6€30I1aCHOCTH [UI[EBbIX IIPOAYKTOB, 3aKOH
0 LjeHaX, IOAOXEHHs. 06 9KOAOTMYECKOM YIIPABACHUU
MHPOPMALIMOHHBIM COAEpKaHHeM ceTH u Ap. [Toaoske-
HusL, B 60AbIIel cTenenn Kacaromuecs nmpas MIC , MoxxHO
Haiti B I'pakAQHCKOM KopAekce, 3aKoHe 06 9AeKTPOH-
HOW KOMMepLuH, Mepax IO YIPaBACHHIO MapKeTHH-
roum B npsimoM a¢upe, Kopexce noBeaeHus: MapKeTHHIa

B mpsaMoM adupe, oduIaAbHOM OTBeTe BepxosHoro
HApPOAHOTO CyAa IO PsAY BOIPOCOB, KaCAKOIIUXCS IPU-
MeHeHHs 3aKOHa K criopaM o Hapymesnuu npas VIC B un-
TepHeTe, PyKoBoAAIIMX MHeHUAX BepxoBHOro HapoAHO-
IO CyAQ IO PACCMOTPEHHIO IPAXKAAHCKUX A€A, CBSI3aHHbIX
C [IPaBaMU HHTEAAEKTYaAbHOM COOCTBEHHOCTH HA IIAQT-
$opMax IAeKTPOHHON KomMepuuu, u Pykopoasmux
MHeHusX ['ocypapCcTBeHHOM aAMUHUCTPALIUH TI0 PeryAu-
POBaHMUIO PhIHKA IO YCHAEHUIO HAA30PA 32 MAPKETUHIO-
BOJ AESITEABHOCTDIO B PESKUME PeaAbHOro BpeMeHH [16].

MpaBOBOM CTATYC 3M1EKTPOHHOM KOMMEPLIMM
B NpsiMOM 3dupe

B cOOTBeTCTBUH € IIOAOXKEHIIMU 3aKOHA 06 9AEKTPOH-
HOIl Kommepuuu [17] omepaTopbl 3AeKTPOHHOI KOM-
MepIuu — 3TO $U3UYeCcKUe, IOPUAMIECKHe AUIlA U He-
KOPIIOPHPOBaHHbIE OPraHU3AIMH, KOTOPbIe 3aHUMAIOTCS
IPEeATPUHUMATEABCKOM AEATEABHOCTBIO 110 ITPOAAKE TO-
BapOB HAM NPEAOCTABAEHMIO YCAYT Yepe3 MHPOpMaIu-
OHHBIE CeTH, TaKKe KaK UHTepPHEeT, BKAIOYasl OTlepPaTOpOB
nAaTGOPM AeKTPOHHOH KoMmMeprmu. OmepaTop maar-
¢$OpMBI 2AEKTPOHHOM KOMMEPIIHH — 3TO IOPUAMYECKOe
AMIIO MAM HEKOPIIOPMPOBaHHASl OpPraHM3alys, KOTOpas
OKa3bIBaeT TaKUe YCAYTH, KaK CeTeBble OIlepal[iH, COTAA-
COBaHME CAGAOK U IIPEAOCTaBAHHME HUH(POPMAIUU AAS
00€rX CTOPOH HAM HECKOABKHX CTOPOH B 9AEKTPOHHOM
KOMMePIJHH, YTOOBI 06€ CTOPOHBI HAM HECKOABKO CTOPOH
MOTAM HE3aBUCHMO OCYLIECTBASTD CAeAKH [ 18].
Coraacao Pykosopsmum ykasanusm ['ocypapcrsen-
HOM AAMUHMCTPAllM{ II0 PEeryAMpOBAaHHUIO PbIHKA II0
YCUAEGHHUIO HAA30Pa 32 MAPKETHHIOBOM AEATEAbHOCTHIO
B IIpsIMOM adupe, H3AAHHBIM 6 HOs16pst 2020 ., ceTeBast
mAaTGOpMa, IPEAOCTABASIONIAs CeTeBbIe AGAOBbIE ITOMe-
IeHHs, arperaryo TPaH3aKIMi, BBITYCK MHPOpMAIMU
U APYTHE YCAYTU AAS OIEPaTOPOB, MCIOAb3YIOIHMX IIPS-
MO 9QUP AASL IPOALKHI TOBAPOB AHOO IPEAOCTABACHIS
YCAYT AASL ABYX HAH OOA€€ CTOPOH AASI OCYII[€ CTBACHIS He-
3aBHCHMOIL TOPIOBOM AESATEABHOCTH, OCOOEHHO oIepa-
TOPOB, IPEAAATAIOIIUX YCAYTH 9AEKTPOHHON KOMMEPITHU
B IIPAMOM 3Hpe, AOAKHA COOTBETCTBOBATb MOAOKEHH-
am 3aKoHa 00 9AeKTPOHHOI KoMMepriun. boaee Toro, cya
IIOCTAaHOBHA, YTO C UHHOBALIUSIMU UHTEPHET-TeXHOAOTHI
u AuBepcuduUKaliell MOAeAeH OHAAMH-MapKeTHHIa Cy-
I[eCTBYIONIHE IAATPOPMBI AASI IACKTPOHHON KOMMePITUU
0OAbIIIe He OTPAHMYHBAIOTCS TPAAMIIMOHHBIMU ITAATHOP-
MaMH C 9AEKTPOHHON KOMMEpIMel B KaueCTBE OCHOB-
HOro 6OM3Heca, a TaloKe MAATPOPMAMHU HPSIMOrO Iupa,
ayAUO- U BUAEONAATPOPMaMU M APYTMMH IAATPOpMa-
MH, 4ell OCHOBHOM OM3HeC 3aKAI0YAeTCs B MIPOU3BOACTBE
U IPEAOCTABAEHUU KOHTEHTA, U TakoKe IIOCTEeNeHHO Ipe-
AOCTaBASIFOT CBOMM ITOAb30BAaT€ASIM MapKETHHIOBbIE YC-
AYTH B PeXXHMe PeaAbHOT'O BpeMeHH. JTO IOAIAAACT ITOA
COOTBETCTBYIOIIlee OIpeAeAeHHe B 3aKOHe 00 9AeKTPOH-
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HOJ1 KOMMEPLIUA U AOAKHO PAacCMATPUBATBCS KAK TIAAT-
$opma aaexTpoHHO KomMepru [ 19].

Mexannamer sawmter npas MC

Aast IAaTGOpM SAEKTPOHHON KOMMEPLIUH, OCYIIECTBAS-
IOILVIX IIpsiMble TpaHCcAsinu, mpobaemsr LIC B ocHOBHOM
CBSI3aHBI C KOHTPApaKTHOM M HEKa4eCTBEHHOMN MPOAYK-
nueit. OTo TpedyeT OT MAATGOPMBI CO3AAHIS U COBEp-
LIEHCTBOBAHMS IPABHA 3aIIUTHI IpaB Ha o6bextnr MIC
M MEXaHH3MOB PAaCCMOTPEHHsS KaA00, 4TOObI 3apaHee
IPOBOAMAUCH 0030PBI U MOACKA3KH, IIPEAYIIPEKAEHIU
PeryAMpyIoIuX OpraHoB U CBOeBpeMeHHOe yCTpaHeHue
MAM HakasaHue. B wactHOCTH, Tpebyrores [20]:
® QopMHpOBaHHE M COBEPIIEHCTBOBAHHE MOAD-
30BaTeAbCKHUX COTAAIICHHI AAS YTOUHEHHS ITPaB

COOCTBEHHOCTH M UCIIOAB30BAHNS ITPAB HHTEAACK-

TYaABHOM COOCTBEHHOCTH MEXAY IAATOPMAMH

U YY9aCTBYIOLMMU CyOBeKTAMHU, TAKMMH KaK IIPOAAB-

ITBI, BEAYII[FE U IOAb30BATEeAH;

® CO3AQHME MEXAaHHU3MOB PACCMOTPEHIS JKAA00 AAS
paccMoTpeHHs CiopoB o Hapymenuu npas VIC;
® yCTaHOBAEHME IIPaBUA PACCMOTPEHHS CIIOPOB

0 IpoA@Ke KOHTPAPAKTHOM M HeKadeCTBeHHOM

npoaykuuy, HapymeHnuu npas IC apyrux awi,

TAaKMX KaK IIPaBa Ha TOBAPHBIH 3HAK, aBTOPCKHE

IIpaBa, TATEHTHI U HeAOOPOCOBECTHAS KOHKYPEH-

IT¥, 2 TAKOKe HAapYIIeHUH IIPaBa Ha MM, IIPaBa Ha

PEITyTaL¥IO H T.A,;

® yAydIlleHHe MeXaHU3MOB B3AUMOACHCTBHUS MEXAY

AATPOPMAMU II0 PACCMOTPEHHIO CIIOPOB, 0becIre-

YeHHUe AAeKBaTHON MHPOPMALUOHHOM TOAAEPKKH

HOTpeOuTeAeil B COOTBETCTBUH C 3AKOHOM U aKTHUB-

Hasi TIOMOIIb ITIOTPeOHUTEASIM B 3aIUTE UX 3AKOHHBIX

IIpaB ¥ HHTEPECOB;

® COo3AAHME YAOOHDBIX MEXaHU3MOB ITOAQUH XKAA00

U COOOIeHNI, ITyOANKALHS HHPOPMALIUH O METOAAX

[IOAQYH 5KaA06 1 COOOILIEHNUIT U CBOEBPEMEHHOE

paccMoTpeHwe KaA00 1 cOOOIe Il

CoraacHo noAoxeHUsIM cT. 41-43 3akoHa 06 asex-
TPOHHON KOMMepLuH [ 3], MephI [10 peaAn3aluy MEXaHu3-
Ma yBeAOMAEHUS U 3asIBACHHS 00 OTCYTCTBHH HApPYIIeHHUIT
B paMKax IAATPpOPMBL AOAXKHBI OBITH CPOPMYAHPOBAHDI
B cooTBeTcTBHH ¢ Bupamu npas MIC u xapakrepucruxamu
TOBapOB MAH YCAYT. OAHAKO COOTBETCTBYIOIIIE MepHI He
AOAKHBI YCTAaHABAMBATh HEOOOCHOBAHHbIE YCAOBHS MAU
IPENATCTBHA AASL CTOPOH IIO 3alJUTe CBOMX IIPaB B COOT-
BETCTBHH C 3aKOHOM.

B orHOomennn Hapymenus npas MC B mapxeTtusre
IPSIMBIX TPAHCASINUIL IAaTdopMa beper Ha cebs 0bs13a-
TEABCTBO <«yBeAOMAEHHE —> yAareHHe (6AOKMpPOBKa)
—> 3afgBAeHHE O HEHApYNIeHMH —> BOCCTAaHOBACHHE>
B COOTBETCTBHU C <IIPHHIUIIOM 0e30I1acHOI raBaH>»
[21]. OAHAKO cAepyeT OTMETHTD, YTO B COOTBETCTBHH
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C «IPHUHIMUIIOM KPACHOTO (Aara>», TO €CTb, €CAM CyIle-
CTBYeT O4eBHAHOE HapyllleHHe KOHTeHTa IPSAMOM TpaHC-
AAIMH, TAATGOpMa He MOXXeT UTHOPHUPOBATh €ro HAM
MIOAAraThCsl HA HEOCBEAOMAEHHOCTb O HapPYIIEHUH B Ka-
JecTBe 3aIlJUThl OT OTBETCTBeHHOCTH. Ecam maardopma
3HaeT O HApPYIIeHWU HMAU HEIIOCPEACTBEHHO Y4YacTByeT
B 3TOM AEHMCTBHH, OHAa AOAXKHA HECTH COAHAAPHYIO OT-
BeTCTBEHHOCTb C HapymmuTeseM. 1IoaToMy KOHTeHT,
pasMellaeMblil, II€PEChIAAEMbIA U PEKOMEHAYEMbIH
nAaTGOPMOH, AOAKEH OOAee TIATEABHO IPOBEPSITHCS,
a Ipu OOHAPYXKEHNH OYeBUAHOTO HAPYIIAIOIIEro IpaBa
KOHTEeHTa HeOOXOAUMO CBOeBPEeMEeHHO IIPUHUMATD yIIpe-
JKparomuye Mepbl. ITo kacaercs mpouecca paccCMOTPEHH:A
Aeaa o Hapymenuu MC ma cereBoit maaT$popme, To co-
OTBETCTBYIOIIKE IPABOBbIE HOPMBI 1 CyAeOHbBIE TOAKOBA-
HHS HECKOABKO Pa3AMYAIOTCA.

ONCKYCCHA

OcHOBBIBasICH HA MPOBEACHHOM HMCCAEAOBAHHUH, MOXHO
CA€AATh BBIBOA, UTO KuTail MMeeT 3HAUMTEABHBINA OITBIT
B Pa3pabOTKe 3aKOHOAATEABCTBA M HOPMATHBHBIX aK-
TOB, HAIlPaBAEHHBIX Ha obecreyenue 3amuTsl mpas MIC
Ha maarpopMax dAeKTpOHHOH KomMeprmu. Ilpunsarue
00513aTEABHON PErHCTPALiMU IIPAB HHTEAAEKTYAABHOM
COOCTBEHHOCTH, CTPOTHX Mep OTBETCTBEHHOCTH AAS
HapyIIUTeAeH M YCTAaHOBAGHHE IIPOLIeAYPbI IpeTeH3Ui
F5KaA00 CyIIleCTBEHHO YAYYUIMAY 9P PEeKTHBHOCTD HOPb-
OBl C HAPYIIEHUSIMY Ha KUTAMCKUX [TAATPOPMaX.

OAHAKO CTOUT YIUTHIBATh HEKOTOPBIE OrPAHUYECHUS
KUTalCKON MoaeAu. Bo-mepsbix, HeoOXOAUMO IIOCTO-
SHHO YAYYIIAaTh MEXAaHHU3Mbl MOHUTOPHUHIA M YAAAEHMS
HAPYLIAIOIEr0 KOHTeHTa AASL 9$PeKTHBHON OOpbOBI
C HOBBIMU U HM3MEHSIOmMUMHCS POpMAMH HApPYLIEHH.
Bo-Bropsix, TpebyeTcsi CO3AATh YCAOBHSA AASL 6oAee a-
$EeKTUBHOIO U OIEPATHBHOI'O COTPYAHHUYECTBA MEXAY
maarGopMaMu M IPaBooOAapaTeAsIMH, 4TOOBI obecre-
9uTh 60Aee OBICTPOE pearnpoBaHKME HA HAPYIIEHMUS.
B-rperpux, HeOOXOAUMO OOpATUTh BHHMMaHMe Ha IIPO-
0AeMy KOCBEHHO IIPOAKY KOHTPAPaKTHON IIPOAYKLIHH
Ha maaTGopMax, 4To TpedyeT paspaboTKU AOTIOAHUTEAD-
HBIX Mep AASL ee IIpeCceueH s

AASL AAABHEHIIIEr0 COBEPUIEHCTBOBAHMS KHUTAMCKOM
MOAEAH 3AIMUTHL IIPaB HA UHTEAAEKTYAABHYIO COOCTBEH-
HOCTb Ha NAATGOpPMax dAEKTPOHHOM KOMMEPIIUH MOXK-
HO PAaCcCMOTPeTb CAeAyIOIUe yAydlleHus. Bo-mepBbrx,
paspaboTka 60Aee AeTAABHBIX HHCTPYKIMI U METOAOAO-
THI AASL OLIEHKH U YAQACHHUS HAPYLIAIOIIEro KOHTEHTA,
a TAaKXKe Pa3BUTHE HOBBIX TEXHOAOTHH HCKYCCTBEHHOIO
HMHTEAAEKTA AAS TIOBBIIIEHUS 9P PEKTUBHOCTU KOHTPOASL.
Bo-BTOpBIX, MPOAOAKEHHE OOHOBAEHHUSI 3aKOHOAATEAD-
CTBa, YTOOBI AAANITUPOBATHCS K H3MEHSIOIeMycsi TUPPO-
BOMY OKPY>KEHHIO U HOBBIM GpOpMaM HapylleHHIt. B-Tpe-
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TBUX, Pa3paboTKa 6oAee aKTHBHBIX Mep IIPEBEHTHBHOIO
XapakTepa, HAIpHMep MPOBEACHHE MPOCBETHTEAbCKUX
MepOIpPHUATHI X 00Pa30BaTEABHbIX IIPOTPAMM AAS IIOBBI-
IIeHHs OCBeAOMAEHHOCTH 0 mpasax VIC.

HccaepoBanne ompita Kuras B 00AacTH 3amuThI
mpas MC Ha maar¢opmax sAEKTPOHHON KOMMeEpIIHH
C IpSIMBIMH TPAHCASILIMSIME A€MOHCTPUPYET BaKHOCTD
paspaboTku 9 PeKTHBHBIX MEXaHH3MOB AASL 3AINUTHL
IIpaB MHTEAAEKTYaAbHOH COOCTBEHHOCTH B LU(POBOI
cpeae. Kuraiickas MoaeAb C ee 3aKOHOAATEAbCTBOM,
MepaMU OTBETCTBEHHOCTU U COTPYAHHYECTBOM MEXKAY
AATPOPMAMU U IIPABOOOAAAATEASIMI IPUBOAUT K ITO3H-
THBHBIM Pe3yAbTaTaM, HO TpebyeT AaAbHEHIIero yAydllre-
HUSL U pa3BUTISL AASL O0Aee 9 eKTHBHOM 60pbObI C Hapy-
menusiMu ripas MIC.

BbIBOObI

IlpeacTaBAGHHBI aHAAM3 IIOATBEPXKAAeT IPPeKTHB-
HOCTb IIPUMEHsAeMbIX TPABOBBIX HUHCTPYMEHTOB U ITPaK-
TUK Y ITO3BOASIET CA€AATh BBHIBOA O BO3MOXXHOCTH IIPH-
MEHEHHUSI AQHHOTO OIIbITa B APYTHMX CTpaHaX C y4eToM
0COOeHHOCTefl HX IPABOBOM CHCTEMBI M IIPAKTHIECKOL
peaamsaru. B pesyapraTe MCCAGAOBAaHMS MOXHO AATbh
PeKOMEHAALIMM 110 AAAbHeHIeMy pasBUTHUIO M yAydllle-
HHMIO MexXaHu3MoOB 3amuThl npaB MC ma maardpopmax
9AEKTPOHHOM KOMMEPIIUH C IIPSMBIMHU TPaHCASLMAMH.
XorTs BeAylIine CTpUMepbI IPOAOAXKAIOT OUTb peKop-
ABI TIPOAQK, OHH TAakoKe BBUIBHAM MHOXXECTBO IPOOAeM.
B oTAmdme oT TpaAUIIMOHHON 9AEKTPOHHOM KOMMEPIIHH
IIpsIMast TPAHCASIIIMS TOBApOB OObEAHHSIET ABA popMaTa:
«TpsAMas TPAHCASIIUSA> U <IIPOAAXKA TOBAPOB>, U IMeeT
XapaKTePUCTUKU «3AEKTPOHHAs KOMMEPLUS + IPOABHU-
JKEHHE + PYKOBOACTBO IO MOKYINKaM + IPOAAXa TOBa-
poB>. B Hell Takke y4acTBYIOT MHOTHE CTOPOHDI, TaKHe
KaK ITPOAABIIbI, BEAYIIME ¥ IAATPOPMBI IPSAMOro Bellja-
HHS], 4TO, B CBOIO OYepeAb, IPUBOAUT K CAOXKHBIM IIPaBO-
BbIM oTHOIEHUIM. CyIecTByeT 0cTpasi HeOOXOAMMOCTb
B KOMAHAE IOPHCTOB, OOAAAQIONIMX BCECTOPOHHHMH
M FAYOOKVMMH 3HAHHSIMH U OIIBITOM B TAKHX 00AACTSIX, KaK
9AEKTPOHHAs KOMMEpPIMs, 3allUTa HMHTEAAEKTYaAbHOM
COOCTBEHHOCTH B CeTH, OHAAMH-pasBAedeHus, be3omac-
HOCTb MHQOPMAIIMOHHBIX CeTell U HMHTEePHeT-peKAaMa,
AASL TIOAHOTO IIOHMMAaHMS CTaHAQPTOB COOTBETCTBHSA
B COYETAHHU C OCOOEHHOCTSIMM HHAYCTPUH IIPSIMbIX
TpaHcasiiuit. YTo KacaeTcss KOHKPETHBIX BOIIPOCOB B 00-
AACTH 9AEKTPOHHOM KOMMEPIIMHU B IPAMOM 3QHpE, TO I10-
MHMMO COCTAaBA€HHMSA M II€PECMOTPA COTAAIIEHUH C IIOAb-
30BaTeASIMU [TAATPOPM, COTAAIIEHNIT 06 OKA3aHUU YCAYT
U IpaBHA IPUHUMAIONIEN CTOPOHBI, a TaKKe KOAEKCOB
TIOBEAEHMS AAS 9AEKTPOHHOM KOMMEPIMH B IIPAMOM
adHpe MOIYT TAKKe MOTPeOOBATLCSI MPOBEACHHE COOT-
BETCTBYIOIINX TPEHHHIOB 10 COOAIOAEHHIO TPeOOBaHMI],

COCTaBAGHHE U ITePeCMOTP COTAAIEHUH U PYKOBOASIIHX
IPUHIUIIOB AASl BCEX YYAaCTHUKOB HHAYCTPUH IPSMBbIX
TPaHCASALUI.

3amura npaB HA OOBEKTHI MHTEAAEKTYAAbHOM COO-
CTBEHHOCTH SIBASETCSI KPHTHYECKHM AaCIIeKTOM B CO-
BpeMeHHOH ITM$poBoi skoHOMHKe. CTpaTeruu 1 Mepsl
B AQHHO¥ 00AACTH AOAYKHBI OBITH OCHOBAHbI Ha HAYYHBIX
HCCAEAOBAHMAX M 3aKOHOAATEABHBIX aKTaXx.

O6HOBAEHHE 3aKOHOAATEABCTBA B OOAACTH 3aIHUTHI
npas M C sBAsteTCst HEOOXOAMMBIM LIIATOM AAST AAQTITALIHH
K OBICTPO Pa3BHUBAIONIUMCSI TEXHOAOTHSM dAEKTPOHHOM
KOMMepIUH. 3aKOHOAATEAN AOAXKHBI CTPEMUTBCS K CO3-
AQHHIO THOKOM U CIIEIJMAAM3UPOBAHHON [IPABOBOI 6a3bl,
a TAKoKe yIecTh HauboAee aKTyaAbHbIE BBI3OBBI M TEHACH-
IIMH B 9TOM 00AACTH.

MOHHTOPUHT U yAaA€HHE HApPYLIAIOIIero KOHTEHTA
AOMKHBI CTaTh IPUOPHUTETHBIMU ACHCTBHSAMHU AAS TIAQT-
¢$opM 2AeKTpOHHON KoMMeprud. Passurue addexTus-
HBIX CUCTeM QUABTPAIMU U AATOPUTMOB PacliO3HABaHMS
HapymeHnuil npaB MC mo3BOANT cBOeBpeMEHHO BBISB-
AATD U YAQASTD HEACTAABHbINA KOHTEHT.

CoTpyAHHYECTBO MEXAY HAATGOPMAMU IACKTPOH-
HOM KOMMEpIIUH U IIPaBOOOAAAATEASMH SIBASIETCSI He-
OTBHEMAEMBIM dA€MEHTOM yCIemHo# 3amuTs! npas KM C.
Paspaborka coraamenuii, oOMeH nHOpMaLHUel O Ha-
pylIeHNsX, obydeHHe IPaBOOOAAAATEAEH IIPOLEAypaM
U AYYIIMM IIPAKTUKAM IIOMOXKET CO3AATh B3aUMOBBITOA-
HOe IapTHePCTBO AAT 9 PeKTHBHOM 6OPHODI C Hapye-
HMSMH.

O06yuenne u nHGOPMUPOBAHIE IOAB30BATEAEH O 3a-
TPOHYTHIX IPAaBHUAAX M IIPABHUAAX 3AIUTHI HHTEAACKTYaAD-
HOM COOCTBEHHOCTH SIBASIETCSI BAXKHOM COCTABASIIOIIEN
B 3amurte mpas. [IoAroToBKa moAp3oBaTeAeli, OCO3HaHHUE
UMY 3HAYMMOCTH M IOCACACTBUI HapylIeHHs IIPaB HH-
TEAAEKTYAABHON COOCTBEHHOCTU IIOMOTYT CHUBHTD UHC-
AO HApYLICHUH U CO3AATh OCO3HAHHYIO U OTBETCTBEHHYIO
HOTPEGUTEABCKYIO CPEAY.

OCHOBBIBaSICh Ha 9THX BBIBOAAX, MOXXHO 3aKAIOUUTD,
9TO COBMECTHBIE YCHAMSA IMAATGOPM IACKTPOHHOH KOM-
MepIinH, IPaBoobAaATeACH H IIPABOOXPAHUTEABHBIX OP-
TaHOB, IIOAKPEIIACHHbIE KOMIIACKCHBIM IIOAXOAOM, MOTYT
BHECTHU CYIIeCTBeHHbIH BKAaa B 3amuTy npas MC u co-
3AQHME CIIPABEAAMBOM M KOHKYPEHTOCIIOCOOHOM CpeAB
AASL Pa3BHUTHUS 3ACKTPOHHON KOMMEPIIHH.

MPEOSIOXEHNA N PEKOMEHOALIMN

B Hame BpeMsl 9AeKTPOHHAsE KOMMEPLUS HIPAeT KAKYe-
BYIO POAb B MUPOBOI1 9KOHOMHKE, OAHAKO C HEM TaKKe
CBSI3aHbl PUCKU HAPYUIEHWs IIPaB HHTEAAEKTYaAbHOI
CcO6CTBEHHOCTH.

CaoxuBIIasCcs cuTyauus TpebyeT BHUMAHUS U Mep
CO CTOPOHBI IIPABOOXPAHUTEABHBIX OPIaHOB, AATPOPM
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9AEKTPOHHON KOMMEPIIHH, 4 TAKKe IIPaBOOOAAAATEACTL.
YT068!I 9QPeKTHBHO CIIPABUTHCS C MPOOAEMON HapyIe-
Huit npas MC, He0OXOAMMO NPHUHHMATD KOHKpETHbIE
MepBl M pa3pabaTbiBaThb CTPATErHH, CIIOCOOCTBYIOIHe
YCTaHOBAGHHIO AA€KBATHOTO KOHTPOASI U COTPYAHHYe-
CTBa MEXAY BCeMH 3aHMHTEPEeCOBAaHHBIMU CTOPOHAMH.

OcHOBBIBASICH Ha ONbBITE M HAYIHBIX HCCACAOBAHH-
SIX, aBTOP TIPEAAATAeT PsIA PEKOMEHAAIIHH, KOTOpbIe MO-
ryT crocobcrBoBaTh adexruBHON 3amuTe mpas KC
Ha NMAATGOpPMaxX IAEKTPOHHOH KOMMepLHMH. OTHU Mepbl
BKAIOYAIOT B Ce0sl COBEpIIEHCTBOBAHHE 3aKOHOAATEAD-
CTBa, yAy4IleHMe MOHHMTOPHHTA M YAAACHHs HapyIla-
JOIIero KOHTEHTA, Pa3BUTHE COTPYAHHMYECTBA MEXAY
mAaTGOPMAMU ¥ IPABOOOAAAATEASIMH, & TAKKE OCYILIeCT-
BAeHHe O0y4eHMs: M MHPOPMHUPOBAHMUS MOAb30BATEAEH
O 3HAUMMOCTH U IPABUAAX 3AIUTHI MHTEAAEKTYaAbHOMN
COOCTBEHHOCTH.

Peaamsanuss AQHHBIX TIPEAAOSKEHHH M PeKOMEHAA-
LJUI MOKET COAEHMCTBOBATb YCTAaHOBACHUIO 6asraHCca MeX-
Ay TIpPaBOM Ha MHHOBAIIMIO U TBOPYECTBO, C OAHOM CTO-
POHBI, U 3aIUTO IPAaBOO0AAAATEACT HHTEAAEKTYAABHOM
COOCTBEHHOCTH, C ApYToit. Takoil oAXOA CIIoco6CTByeT
Pa3BUTHIO CIIPABEAAMBON M KOHKYPEHTHOH CpeAbl Ha
MAATPOPMAX SAGKTPOHHON KOMMEPIIHH, CTHMYAHPYeT
HHHOBAI[IOHHOE Pa3BUTHE U CIOCOOCTBYET yCTONIUBO-
MY 9KOHOMUYECKOMY POCTY.

1. ObHoBAeHMe 3aKOHOAATeAbCTBA. Heobxoanmo
IIOCTOSIHHO COBEpIIEHCTBOBATh M OOHOBASATD 3aKOHOAQ-
TeABbCTBO B obaacTu 3amutsl npas MC Ha maardpopmax
9AEKTPOHHOM KoMMepLuu. BcaeacTBre ObICTPOro passu-
THUS TEXHOAOTUH 1 U3MeHeHH pOpM HapyIIeHHI 3aKOHBI
AOAKHBI OBITh THOKUMM U AAQITHPYeMbIMU K HOBBIM BBI-
3oBaM. Kpome TOro, AOAXKHBI 6BITH OOeCIIedeHbI 4eTKOCTD
H MOHSTHOCTD 3aKOHOB AAS 60Aee 9 eKTUBHOI pabOThI
IPaBOOOPA3YIONINX OPTAHOB U CYAOB.

2. YAydimieHHe MOHHTOPHMHIA U YAAACHMS Hapylla-
omero koHTeHTa. Kuraiickas Mmoaeap 3amursl npas FIC
Ha TAAQTPOPMAX IAEKTPOHHOM KOMMEPLIHH AOAKHA OBITH
YCOBEpIIEHCTBOBAHA B 0OAACTH MOHUTOPHHIA U YAAACHHS
HapYIIaloNlero KOHTeHTa. PaspaboTka M HCIOAB30BaHME
HOBbIX T€XHOAOTHI MCKYCCTBEHHOTO MHTEAAEKTa, a TaK-
K€ VAyYIIEHHe AATOPUTMOB (QUABTpALMUA U 0OPabOTKU
KOHTEHTA MOTYT 3HaUYUTEAbHO IIOBBICUTb 3P PEKTHUBHOCTD
B OOHapY>KeHUH U YAAACHHIH HAPYILIAIOIIEr0 MaTepPHaAQ.

3. Baxmocrs corpysrmuecTBa. COTpyAHHIECTBO
MEeXAY TMAATPOPMaMH SAEKTPOHHON KOMMEPILUH U Mpa-
BOOOAAAATEASIMH AOAKHO ObITh G0Aee 9PPeKTHBHBIM
u oneparuBHbiM. Heo6x0AMMO paspaborars MeXaHH3MbI
obMmeHa MHOpMALUE U COTPYAHMYECTBA, YTOOBL 00e-
CIIeYHTDb OBICTPOE pearnpoBaHUe HA HAPYIIEHUS 1 60Aee
adpexTuBHYIO paboTy B IleAoM. TakKe CTOUT paccMo-
TPeTb BO3MOXXHOCTb CO3AQHHUS CIIIIMAAbHBIX OTAEAOB
HAM KOMHTETOB, KOTOpble OYAYT CIIeljHaAU3HPOBATHCS
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B 3amuTe mpas VIC u obecrieanBaTh KOOPAMHALIMIO MEXK-
Ay CTOPOHAMH.

4. O6yuenne u naOpMUpOBaHHe. BasxHO Ocyrect-
BASITb OOyUeHHe MOAb30BaTeACH MAATPOPM U UX HHOP-
MUpPOBaHHUE O 3HAYMMOCTH 1 IIPABHAAX 3AIUTHI HHTEAACK-
TyaAbHOM COOCTBeHHOCTH. [T0AB30BaTEAN AOASKHBI OBITH
OCBEAOMAEHBI O [TOCACACTBUSIX HAPYIIEHHs IIPAB K O TOM,
KaK coobmaTs 0 Hapymenwusix. O0yuenune u napopmupo-
BaHMe MOTYT BKAIOUATb B Ce0s IpoOBeAeHHe KaMITAHMH,
Co3paHHE O0OpPA30BATEABHBIX MATEPUAAOB, ITyOAMKAIIMH,
a TaloKe OPraHH3aLHI0 CEMUHAPOB MAU BeOMHAPOB AAS
[IOAB30BaTEA€H 1 [IPAaBOOOAAAATEAETI.

S. MexayHapoaHoe coTpyaHHYecTBO. COTpyaHIYe-
CTBO C APYTHIMH CTPAHAMHU U MEXAYHAPOAHBIMH OPTaHM3a-
nusME B obaactu 3amuTsl mpas VIC Takoke sIBASIETCS BaXK-
HbIM acriekToM. OOMeH OIIbITOM, TTlePeAAda AYUIIFX ITPAKTHK
1 pa3pabOTKa OOIIMX CTAHAQPTOB U [IPUHIIHIIOB MOTYT YAYY-
muTh 3PPEKTUBHOCTD OOPHOBI C HAPYLIEHHSMI HE TOABKO
Ha KHTaCKUX AAT$OPMAx, HO U B MEUPOBOM MacIITabe.

6. DopMupoBaHUe OTKPHITON U HHHOBAIIMOHHOM KyAb-
TypbL. PasBuTie OTKPHITOH M HHHOBAIIOHHOM KYABTYPbI
Ha MAaTGpOPMax IAEKTPOHHOM KOMMEPIHH CIIOCOOCTByeT
CO3AQHUIO OAATOIIPHSTHOM CpeAB AAst 3amuTsl pas VIC.
ITaaTpopMBI AOAXKHBI ITOOLIPATh CO3AAHHME U Pa3BUTHE
OPUIHHAABHOIO KOHTEHTA, MHBECTUPOBATb B HCCAEAOBA-
HUSL M PaspabOTK, a TaloKe IIOAAEPIKHBATH U HMOOLIPSTH
MHHOBAIIMOHHbIE IIPEAIPHHIMATEAbCKHE IIPOEKTBL

7. PasBuTHe MeXaHH3MOB BO3MeIleHHsS yuiepba.
B cayuyae Hapymenus npas MC Heo6X0AUMO pa3BUBATH
MeXaHHU3MBI BO3MeIleHNs yimepba AAs mpaBoobaapaTe-
Aefl. YCTaHOBAGHHE MPOLIEAYP ¥ MEXaHH3MOB, IIO3BOAS-
IOIIMX IIPAaBOOOAAAATEASM IIOAYYATh KOMIIEHCAIMIO 3a
YOBITKH, BBI3BAHHBIE HAPYIIEHUSIMH, CIOCOOCTBYeT CO3-
AQHHIO O0Aee CIIPaBEAAUBOI CUCTEMBI K AAET CTHMYA AAS
3aIUTHI [IPAB MHTEAAEKTYAABHOM COOCTBEHHOCTH.

CNUCOK UCTOYHUKOB

1. MsaHos A.B. NnTennektyansbHasi COBCTBEHHOCTb M 3nek-
TpoHHas kommepums: onbiT Kutas. M.: ACT, 2019.

2. Copyright Law of the People’s Republic of China, 1990.

3. E-Commerce Law of the People’s Republic of China
(Adopted at the Fifth Session of the Standing Committee
of the 13th National People’s Congress on August 31,
2018, effective on 1 January 2019).

4. JleoHosa A.B. Vcnonb3oBaHKue MHTENNEKTYANBHOM
coBCTBEHHOCTH B 3NeKTPOHHOI kommepumn & Kutae //
Mpaeo u uHtepret. 2018. N2 4. C. 78-89.

5. [Metpos H.B. 3awmra npas Ha 06bekTbl UHTENNEKTY -
QrbHOM COBCTBEHHOCTM HA 3MIEKTPOHHBIX MIATGOPMAX
kommepLyu: onbit Kutast u Poceun. CIM6.: AX, 2018.

6. Yepros C.[. MNpasosas 3awwmta 06beKTOB UHTENNEK-
TYQnbHOM COBCTBEHHOCTH B 3NEKTPOHHOM KOMMEPLMM:



WORKS ON INTELLECTUAL PROPERTY Vor. 49 #2 2024

KQ3AaXCTAHCKMM onbIT // DnekTpoHHbie nnatdopms
B anekTpoHHoM kommepumu. 2018. N2 5. C. 32-45.

7. Ywakos .M. Onbit Kutasi B 06nactv 3awwutsl npas Ha
06BEKTbI MHTENNEKTYANBHON COBCTBEHHOCTH HA NNAT-
dopmax anektpoHHol kommepumn // KOpuanueckoe
obospetne. 2018. N2 7. C. 23-36.

8. ®egopos [.M1. [paBoBas 3aLUMTA MHTENNEKTYQBHOM
COBCTBEHHOCTM HO MNATGHOPMAX SNEKTPOHHON KOMMEPLMM:
onsit Kutas // Hayka v npago. 2019. N2 2. C. 96-108.

9. Cmupros E.N. OntmanbHas mogenb 3awwmTsl Npas HA
0BBEKTbI MHTENNEKTYANbHON COBCTBEHHOCTH HA NNAT-
popmax 3neKTpOHHOM kommepLmn // AkTyanbHbie
Npobembl 3ALUMTE UHTENNEKTYASILHOM COBCTBEHHOCTH.
2017.N2 3. C. 51-67.

10. Kpusopyudko O.A. MNpasosas 3awmta 06bEKTOB UHTEN -

NEKTYAsnbHOM COBCTBEHHOCTM HA MIATPOPMAX INEKTPOH-

HOM KOMMEpPLMK C NpsaMbiMu Tparcnaumamu // Mpaso

n nutepHet. 2017. N2 2. C. 45-56.

. Kpusopyuko O.A. Npasosas sawmrta o6bEKTOB MHTEN -

J—
ju—

NeKTyanbHOM COBCTBEHHOCTH HA MAATPOPMAX SNEKTPOH-
HOW KOMMepLMK C npsmbimMu Tpancnsaumamu // Mpaeo
v nutepret. 2017. N2 2. C. 45-56.

12. Pycakos B.A. [paBoBas 3aLWMTA UHTENNEKTYONbHOM
cobCTBEHHOCTU Ha NNATGOPMAX 3MEKTPOHHOM KOMMEp-
LMK C npsambimu TpaHcnaumamn // intennektyanbHas
cobereentocts. 2016. N2 4. C. 89-102.

13. Cmupros E.M. OntumanbHasi MOAenb 3aLWMTLI MPAB HA
06BEKTbI MHTENNEKTYANbHOM COBCTBEHHOCTM HA NAAT-
dopmax anekTpoHHoM kommepumn // AkTyanbHble
NPO6AeMbl 3T UHTENNEKTYAIbHOM COBCTBEHHOCTM.
2017.N2 3. C. 51-67.

14. Li M., Wang Q., Cao Y. Understanding Consumer
Online Impulse Buying in Live Streaming E-Commerce:
A Stimulus-Organism-Response Framework. International
journal of environmental research and public health.
2022. Vol. 19(7). DOI: 10.3390/ijerph19074378.

15. Saishi Trading (Shanghai) v. Laizhou Hongyu Art Crafts,
2021.

16. YsHb YsHb, Txopukos b.A. MmnynbcHele nokynku B npsi-
MOM 3dbupe, Unn Kak 06beaNHUTE CTPUMBI M LIOMMHF
8 ycnoeusx Live Commerce // TMpaktuueckuit map-
ketnHr. 2023. N2 7. — URL: https://cyberleninka.ru/
article/n/impulsnye-pokupki-v-pryamom-efire-ili-kak-
obedinit-strimy-i-shoping-v-usloviyah-live-commerce

17. E-Commerce Law of the People’s Republic of China, 2019.

18. Yu X. Strong displayed passion and preparedness of
broadcaster in live streaming e-commerce increases
consumers’ neural engagementio Frontiers in
psychology. 2022. Vol. 13. P. 674011, DOI: 10.3389/
fpsyg.2022.674011.

19. Chen T. Analysis of the Public Opinion Evolution on the
Normative Policies for the Live Streaming E-Commerce
Industry Based on Online Comment Mining under

COVID-19 Epidemic in China // Mathematics (2227-
7390). 2022. Vol. 10(18). P. 3387-N.PAG. DOI:
10.3390/math10183387.

20. Ye D. et al. Investigating switching intention of
e-commerce live streaming users // Heliyon. 2022.
Vol. 8(10). DOI: 10.1016/|.heliyon.2022.e11145.

21. Pokrovskaya A. Intermediaries liability for copyright
infringement: application of the “safe harbor” model.
E3S Web Conf. 420 06046. 2023. SCOPUS. DOI:
10.1051 /e3sconf/202342006046

REFERENCES

1. Ivanov A.V. Intellektual’'naya sobstvennost’ i
elekironnaya kommerciya: opyt Kitaya. M.: AST, 2019.

2. Copyright Law of the People’s Republic of China, 1990.

3. E-Commerce Law of the People’s Republic of China
(Adopted at the Fifth Session of the Standing Committee
of the 13th National People’s Congress on August 31,
2018, effective on 1 January 2019).

4. leonova A.V. Ispol’zovanie intellektual’'noj sobstvennosti
v elektronnoj kommercii v Kitae // Pravo i Internet.
2018. No 4. S. 78-89.

5. Petrov N.V. Zashchita prav na ob”ekty intellektual’noj
sobstvennosti na elektronnyh platformah kommercii: opyt
Kitaya i Rossii. SPb.: AH, 2018.

6. Chernov S.D. Pravovaya zashchita ob”ektov
intellektual'noj sobstvennosti v elektronnoj kommercii:
kazahstanskij opyt // Elektronnye platformy v
elektronnoj kommercii. 2018. No 5. S. 32-45.

7. Ushakov G.M. Opyt Kitaya v oblasti zashchity prav na
ob”ekty intellektual'noj sobstvennosti na platformah
elektronnoj kommercii // Yuridicheskoe obozrenie.
2018.No 7. S. 23-36.

8. Fedorov D.P. Pravovaya zashchita intellektual'noj
sobstvennosti na platformah elektronnoj kommercii: opyt
Kitaya // Nauka i pravo. 2019. No 2. S. 96-108.

9. Smirnov E.I. Optimal'naya model’ zashchity prav na
ob”ekty intellektual'noj sobstvennosti na platformah
elektronnoj kommercii // Aktual’nye problemy zashchity
intellektual'noj sobstvennosti. 2017. No 3. S. 51-67.

10. Krivoruchko O.A. Pravovaya zashchita ob”ektov
intellektual’noj sobstvennosti na platformah elektronnoj
kommercii s pryamymi translyaciyami // Pravo i internet.
2017.No 2. S. 45-56.

11. Krivoruchko O.A. Pravovaya zashchita ob”ektov
intellektual’noj sobstvennosti na platformah elekironnoj
kommercii s pryamymi translyaciyami // Pravo i internet.
2017. No 2. S. 45-56.

12. Rusakov V.A. Pravovaya zashchita intellektual noj
sobstvennosti na platformah elekironnoj kommercii
s pryamymi translyaciyami // Intellektual’'naya

sobstvennost’. 2016. No 4. S. 89-102.

INTELLECTUAL PROPERTY RIGHTS 107



TPYObl MO UHTENNEKTYAJIbBHOM COBCTBEHHOCTU Tom 49 #2 2024

13. Smirnov E.I. Optimal’'naya model’ zashchity prav na
ob”ekty intellektual'noj sobstvennosti na platformah
elektronnoj kommercii // Aktual’nye problemy zashchity
intellektual’noj sobstvennosti. 2017. No 3. S. 51-67.

14. Li M., Wang Q., Cao Y. Understanding Consumer
Online Impulse Buying in Live Streaming E-Commerce:
A Stimulus-Organism-Response Framework. International
journal of environmental research and public health.
2022. Vol. 19(7). DOI: 10.3390/ijerph 19074378.

15. Saishi Trading (Shanghai) v. Laizhou Hongyu Art Crafts,
2021.

16. Chen’ CHen’, Thorikov B.A. Impul’snye pokupki v
pryamom efire, ili kak ob”edinit’ strimy i shoping v
usloviyah Live Commerce // Prakticheskij marketing.
2023. No 7. — URL: https://cyberleninka.ru/article/n/
impulsnye-pokupki-v-pryamom-efire-ili-kak-obedinit-
strimy-i-shoping-v-usloviyah-live-commerce

17. E-Commerce Law of the People’s Republic of Ching,
2019.

18. Yu X. Strong displayed passion and preparedness of
broadcaster in live streaming e-commerce increases
consumers’ neural engagementio Frontiers in
psychology. 2022. Vol. 13. P. 674011. DOI: 10.3389/
fpsyg.2022.674011.

19. Chen T. Analysis of the Public Opinion Evolution on the
Normative Policies for the Live Streaming E-Commerce
Industry Based on Online Comment Mining under
COVID-19 Epidemic in China // Mathematics (2227 -
7390). 2022. Vol. 10(18). P. 3387-N.PAG. DOI:
10.3390/math10183387.

20. Ye D. et al. Investigating switching intention of
e-commerce live streaming users // Heliyon. 2022.
Vol. 8(10). DOI: 10.1016/|.heliyon.2022.e 11145.

21. Pokrovskaya A. Intermediaries liability for copyright
infringement: application of the “safe harbor” model.
E3S Web Conf. 420 06046. 2023. SCOPUS. DOI:
10.1051 /e3sconf/202342006046

108 MPABA MHTENNEKTYANTbHOW COBCTBEHHOCTMU



Hayunas cratbs
YOK: 347.78
DOI: 10.17323 /1is.2024.21719

Original article

3ALLUMTA ABTOPCKUX NMPAB HA ®OPMAT OHJIAUH-LLOY
COPYRIGHT PROTECTION FOR THE ONLINE SHOW FORMAT

Aptem Cepreesny BAPTAHOB

Poceuiickuit yHmneepeutet apyx6bl Haponos umehn MNatpu-
ca Jlymym6sl, Mockea, Poceuitckas Penepaus,
1142230054@rudn.ry,

ORCID: 0009-0007-7035-337X

Mudopmaums o6 astope
A.C. BaptaHoB — acnupaHT kadeapbl rpaxaaHckoro npa-
BA M NPOLLECCA M MEXAYHAPOLHOIO YOCTHOMO NPABa

AnHoTauus. B ctatbe paccmMoTpeHa KpanHe akTyansHas

B NOCNeAHUe roasl Npobrema 3aLuThl ABTOPCKMX NPAB HA
OHJAMH-LIOY, MM TPAHCASUMI B CETU MHTepHET. [poBeaeH
CPOBHMTENbHBIA QHANN3 MHPOPMALMOHHOTO 1 ABTOPCKOTO
NPABA, PACCMOTPEHO MECTO OHIIAMH-LLOY B 3TUX OTPACHSX.
OB60CHOBAH NPABOBOM CTATYC OHNAMH-LWOY KAK AYAMOBK-
3yarnbHoro npowusseaeHus. [poaHanuanposaHsl 3apybex-
HbIM OMBIT M CyAeBHAs NPAKTHKA, B PE3yNbTATe Yero AaHs
PEKOMEHAALIMM MO BHECEHUIO M3MEHEHUI B 4OCTb YETBEP-
Tyto [K P®.

Kniouessble cnosa: ABTOPCKOE NMPABO, MHTENNEKTYanbHAA

CO6CTBeHHOCTb, OHJ'ICIlZH-LUOY, TpaHcnAauua, CTPUMUHT

[ns untmposanus: Bapranos A.C. 3awpmta asTopckmx npae
Ha popmat oHnaitH-woy // Tpyasl No MHTENNeKTyansHoOM
cobetaenHoctn (Works on Intellectual Property). 2024.

T. 49, N2 2. C. 109-117; DOI: 10.17323/1i5.2024.21719

Artyom S. VARTANOV

Patrice Lumumba Peoples’ Friendship University of Russia,
Moscow, Russian Federation,

1032213873@rudn.ru,

ORCID: 0009-0007-7035-337X

Information about the author
A.S. Vartanov — postgraduate student of the Department of
Civil Law and Process and Private International Law

Abstract. The article substantiates the extremely urgent
problem of copyright protection for online shows or

broadcasts on the Internet in recent years. A comparative
analysis of information and copyright law is carried out,
and the place of online shows in these industries is justified.
The legal status of an online show as an audiovisual work is
substantiated. Foreign experience and judicial practice are
analyzed, as a result of which recommendations are made
on amendments to Part IV of the Civil Code of the Russian
Federation.

Keywords: copyright, intellectual property, online show,
broadcast, streaming

For citation: Vartanov A.S. Copyright Protection for

the Online Show Format // Trudi po Intellectualnoy
Sobstvennosti (Works on Intellectual Property). 2024.
Vol. 49 (2). P. 109-117; DOI: 10.17323 /1is.2024.21719

INTELLECTUAL PROPERTY RIGHTS 109



HOTOKOBoe BelllJaHHe BHAEO, AU TPAHCASIHA Pa3AUY-
HbIX COOBITHII B PeXXHMe PEaAbHOrO BPEMEHH IIOCPEA-
crBoM ceTH MIHTepHeT, HHa4e Ha3bIBaeMO€e CTPUMHHIOM,
B IIOCA€AHHE TOABI IIPHOOpeTaeT Bce GOABILIYIO OIYASIP-
HOCTb. AOCYT OOGBIYHOIO IPAKAAHHHA B COBPEMEHHOM
MHUpe CAOXKHO IIPEACTaBUTb 03 eXXeAHEBHOIO IIPOCMO-
TPa AECATKOB BUAEO U TPAHCASIIIUI HA Pa3ANYHbIE TEMBbI.
HccaepoBaTeAn yTBEPIKAAIOT, YTO CyMMAPHBINA AOXOA OT
OAHMX AVIIIb TPAHCASIIUI BUACOUTP B HHTEPHETe COCTaB-
AsIeT COTHH MUAAMAPAOB AOAAAPOB €XKETOAHO [4, c.1 13].
OAHAKO MOHSTHE OHAQMH-IIOY BKAIOYAeT B cebs MHO-
JKeCTBO APYIMX KOMIIOHEHTOB, II03TOMY O0BeM pBIHKA
TAKUX TPAHCASILIUI IIPEACTABASIETCSI CPABHUMBIM C 00b-
eMOM PBbIHKA TeACPAAHOBEIAHNUS, eCAN He IIPeBOCXOAL-
LM ero.

C pasBuTHEM MAATPOPM IIOTOKOBOTO BEIAHHS U PO-
CTOM HOIYASIPHOCTH OHAAMH-IIOY TOHHMAaHHe IIPaBOBOTO
AaHAIA(TA, OKPYKAIOIIEro KX, MMeeT pellalolee 3HaJe-
Hue. ITpaBoBoe moae He TOABKO 3aIIUITAET IIPaBa CO3AA-
TeAel KOHTEHTa, HO 1 00ecIIeYrBaeT YeCTHY0 KOHKYpeH-
IMIO M HHHOBAIIMU B UPPOBOI cPepe. ABASLIACH, IO CyTH,
Ay AMOBH3YaAbHBIMH ITPOM3BEACHUSAMHE, OHAAMH-IIOY MPU
3TOM TPeOYIOT 0CO6Oro IPABOBOTO PEIYAUPOBAHIIS B CBSI-
31 CO CBOMMHM OTAMYMTEABHBIMU YePTaMH.

TeMm He MeHee IPaBOBOE PperyAHpPOBAHHME OHAAMH-
IOy, B OCOOEHHOCTH 3aIUTa aBTOPCKUX IIPaB HA HUX,
IIPEACTABASETCS HEAOCTATOYHO XOPOIIO 3aKpeIACHHBIM
B 3aKOHOAATeAbcTBe. HaydHble HMccaepOBaHUS Ha 9Ty
TeMy IPeACTABACHBI AUIIb HECKOABKUMI ITy O AMKAL[FSIME,
a pasBUTHE TEXHOAOTHH AeAAeT IIPEACTABACHHYIO B HHX
MHPOPMAIIMIO CTPEMHUTEABHO ycTapeBaromeil. Mexay
TeM KOAUYECTBO TPAHCAAIIMI B MHTEPHETE PACTeT B Te-
OMETPHUYECKON IPOTPecCHM, KaK M YHCAO HapyIIeHUMU
aBTOPCKHX TIpaB. B cBs3M ¢ aTHM mpeacTaBAsieTCs aKTy-
AABHBIM He TOABKO IIPOAaHAAM3HPOBATD CYNIHOCTb M OCO-
0eHHOCTH OHAQMH-IIOY, HO U MOAPOOHO PaccMOTpPeTb
3aIUTy ABTOPCKUX ITPAB HA AAHHBIM pOpMaT IpOU3BeAe-
HHUI, BKAIOYAs U IIepCIIeKTUBHbIE BAPUAHTBL

B mepByro ouepeab pasbepeMcsi B TOM, KakuM o6pa-
30M COOTHOCSTCSI MEAMAIIPABO U aBTOPCKOe IIPaBo, IO-
CKOABKY OHAQIH-IIOY SIBASIFOTCSI OOBEKTOM peryAnpoBa-
Hsl 00enX Ha3BaHHBIX OTPACAETL.

MepnanpaBo Kak IOAOTPAcAb HHGPOPMALMOHHOTO
[[paBa OTHOCHUTEABHO OOI[eCTBEHHBIX OTHOIIEHH, CBS-

110 MPABA MHTENNEKTYANTbHOW COBCTBEHHOCTMU

TPYObl MO UHTENNEKTYAJIbBHOM COBCTBEHHOCTU Tom 49 #2 2024

3aHHBIX CO CPEACTBAMU MAacCOBOM MHPOPMAIUH, CpPeA-
CTBAMHM MacCOBOH KOMMYHHUKAI[UH, COOTHOCHTCS C ps-
AOM MeXOTPACAEBBIX KOMIIACKCHBIX HHCTHTYTOB: IIPABOM
MHTEAAEKTYaAbHOI CO6CTBEHHOCTH (B TOM YnCAe AaBTOP-
CKUM IIPaBOM H OTAEABHBIMU HHCTHTYTaMH ITPOMBIIIACH-
HOIt COGCTBEHHOCTH ), peKAAMHBIM IPaBoM U Ap. B Hero
BKAIOYAIOTCS TaKKe TOAMHCTHTYTHI, KaK IIPABO ITeYaTHbIX
CMU, mpaBo pasuo U TeAEBHAEHMS, IIPABO KMHEMATO-
rpaduu u Apyrue [10, c. 229].

MeananpaBo MOXKET TaloKe 3aTparkBaTh BOIPOCHI
HHTEAAEKTYaABHOM COOCTBEHHOCTH, CBSI3AHHbIE C CO3AA-
HHeM, AMIIeH3HPOBAaHUEeM U PACIPOCTPAHEHHEM MeAHa-
KOHTeHTa. VIMeHHO 3Aech HaUMHAETCS IIOAE ACHCTBHSA
ABTOPCKOTO IIPaBa, IPEACTABASIONIEr0 0CO60i 006AaCTh
3aKOHOAQTEABCTBA 00 HMHTEAAEKTYaABHOH COOCTBEHHO-
CTH, KOTOPAs 3aIHIIAeT IPaBa CO3AATEACH U BAAACABIIEB
OPHMI'MHAABHBIX ABTOPCKHUX IIPOU3BEACHUIL.

CBsi3b MeXAY MEAHAIPABOM M aBTOPCKUM IIPABOM
3akarouaercs B ToM, 4To CMU u moab3oBaTeAn 4acTo
CO3AAIOT, HCIIOAB3YIOT M PACHpPOCTPAHSIOT MaTepHa-
ABI, 3aIUIIEHHbIe aBTOPCKUM IIpaBoM. Hapsay ¢ armm
UX COOCTBEHHBIE MATEPUAAbl, BKAIOUAS OHAANH-IIOY,
HY)XXAQIOTCS B IIpaBoBoii 3amure. IloaToMy nonnmanue
U CODOAIOAEHIE 3aKOHOAAQTEABCTBA 00 aBTOPCKOM IIpaBe
SIBASIETCS] BAXKHBIM aCIIeKTOM Mepuanpasa. OcHOBHOe Xe
pa3AMYIe MeXAY Ha3BaHHBIMU OTPACASIMH 3aKAIOUAeTCS
B chepe mpuMeHeHHA. B To BpeMs Kak MeAHanpaBo SB-
ASeTCS MMPOKMM M OXBAaTBHIBAET PAa3AMYHbIE IIPABOBLIE
BOIIPOCHI, OTHOCSIIHECA K MEAHAHHAYCTPHH B II€AOM, aB-
TOPCKOE IIPaBO HAIIPABACHO HA 3AIUTY UHTEAACKTYaAb-
HOM COOCTBEHHOCTH U IIPaB aBTOPOB.

Ha npaxrrke aast 9p$peKTHBHOI 1 A€TaAbHO# pabo-
THI ¥ IIOAB30BATEASM, M MEAMAOPTaHU3ALMAM IPHXOAUT-
Cs1 OPHEHTHPOBAThCs B 00erx oTpacasix mpasa. Hampu-
Mep, HOBOCTHOE M3AAHHE AOAKHO He TOABKO CACAMTD 3a
TeM, YTOOBI He HapyIIaTh aBTOPCKHUE [IpaBa IPH IIyOAH-
KaIlUF MaTepHAAOB, HO U PaCCMaTPHBATh BOIPOCH AUQ-
$amanuy, KOHPUAECHITMAABHOCTU U CcOOATOACHUS HOpMa-
TUBHBIX TPeOOBAHMII B paMKaxX 60Aee IMHPOKOTO CIIeKTPa
3akoHOAAaTeAbcTBa 0 CMUI.

bBesycAaoBHO, OHAAMH-IIOY OTHOCATCS K COBpeMeH-
HbBIM CPEACTBaM MaccoBoil mHopmanuu (KOMMYHH-
kanuu). Tak, M.A. BoabrueBa mumrer: «IloToxosoe
BellaHWe, MAM CTPHMHEHT, MOXXHO CYHUTaTbh He IIPOCTO
OTAGABHBIM BHAOM BeUJaHHUS, KOTOPHIA AKTUBHO IC-
IOAB3YeTCS CPEACTBAMU MACCOBOH MHPOPMAITMH, HO
U IIOAHOLIEHHBIM COLIMAABHO-KYABTYPHBIM (pEHOMEHOM,
OIpeAeAseMbIM OCOOEHHOCTSAMH LUQPPOBOH  SIIOXH,
crienupuKOi HOBBIX (pOPM B3aMMOAEHUCTBUS COBPEMEH-
Hpix CMU ¢ ayauropueil, 0co60i1 pOABIO IOTpeOUTeAS
KaK CO3AaTeAs KOHTeHTa>». C 9THM yTBeP>KACHHUEM CAOXK-
HO He COTAACHUTbCSI, IOCKOABKY B IudppoByio aoxy CMI
BCe MeHbIIe IIOAATAIOTCSA HA TeAepasHOBeIaHHe M BCe
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0OAbIIIe CMEINAIOT BHUMAHIE Ha HHTEPHET, TPAHCAUPYS
HHPOPMALIUIO HA CIIEIUAABHBIX CEPBUCAX. JTO XKe Ka-
CaeTcsl U OOBIYHBIX MTOAB30OBATEACH, 3AITYCKAIOIIMX CBOU
TPAHCAAIIMM HA PAa3AMYHbBIE TEMBI, MY3bIKAABHBIX CTPH-
MMHIOBBIX CEPBHCOB U Ap. Bce aTo oxBarhiBaeTcs Kak
MeAHAIIPaBOM, TaK M aBTOPCKUM IpaBoM. IIpuopurer 3a-
IJUTHI IPAB ABTOPA OPUTHHAABHOTO IIPOU3BEACHHS SBAS-
€TCsI OAHMM U3 BOKHEHIINX IPUHIIUIIOB 00eHX OTpacAel.

TakuM 00pa3soM, MeAMAIPaBO OXBATHIBAaeT OoAee
IIMPOKMH KPYI BOIPOCOB, KACAIOIIMXCS Pa3AMYHBIX
acmekToB peryaupoBaHus peareabHoctu CMU, B TO
BpeMsl KaK aBTOPCKOe IIPaBO HAIPABACHO Ha 3aIUTY
TBOpYEeCKHX Ipou3BepeHH. OAHAKO, KOTAQ pedb 3ax0-
AUT 00 OHAQNH-IIOY, MBI OOHAPYKHMBaeM IlepecedeHre
3THX ABYX oTpacaei mpaBa. OHAQNH-1IOY, OyAydH ayAHO-
BHU3YaAbHBIMH IIPOHU3BEACHUAMI, TIOAIIAAAIOT TI0A Cdepy
ABTOPCKOTO IIPaBa, HO IIPU ITOM TPEOYIOT COOAIOAEHI
3akoHOpaTeabcTBa 0 CMIU B wactu pacmpocrpaneHus
U pacIpeAeAeHHs: KOHTEHTa.

Kax oTMmeueHO Bblllle, OHAQMH-IIOY IIO CBOEH CYII-
HOCTH SIBASIIOTCS Ay AMOBHM3YaAbHBIMH IIPOM3BEACHIAMU.
B cr. 1263 I'K PO 3akpenaeHo, 4TO TAKUMU PabOTaMU
SIBASIIOTCSL <IIPOM3BEACHHS, COCTOSIIIE U3 3apUKCUPO-
BAHHOM CEpUH CBS3aHHBIX MEXAY cO00M H300paKeHHUI
(c compoBoxAeHHEM HAH 6€3 COMPOBOXAEHHS 3BYKOM)
U IpeAHa3HAYeHHBIE AAS 3PUTEABHOTO H CAYXOBOTO
(B cAydae cOMpOBOXAEHHUS 3BYKOM) BOCIPHSATHSA C IIO-
MOIIBIO COOTBETCTBYIOIIMX TEXHUYECKHX YCTPOMCTB.
AyArOBH3yaAbHbBIE IPOU3BEACHIS BKAIOUAIOT B Ce0sl K-
HeMaTorpaduyeckue MpoOH3BeACHHs, a TAIOKe BCe IIPOU3-
BeAEHMs], BbIpA)KEeHHbIe CPEACTBAMH, aHAAOTHYHBIMU KH-
HeMaTorpaduieckum (TeAe- U BUACOQHAbMBI U APYTHE
NoAOGHbIE IPOM3BEACHNS ), HE3ABICHMO OT CIocoba Hx
TIepBOHAYAABHOM HAM TIOCAEAYIOmIelt Pukcanun> [1].

M3 aToro onpeaeAeH s BHITEKAIOT XapaKTepHbIe Yep-
ThI Ay AMOBH3YaAbHBIX IPOU3BEACHUI: HAAMYHE PSIAA U30-
OpaxxeHui, 06beANHEHHBIX O0IIell CMBICAOBON HATPY3-
KO, ONpeAeACHHAs LjeAb HCIIOABb30BaHHSA (3pUTeAbHOE
M CAyXOBOe BOCIIPHSITHE), HEOOXOAMMOCTD B TeXHUYe-
CKHX YCTPOJCTBaxX AAs BocmpomsBepeHus [S, c. 90-91].
Kax MbI MOYkeM HaOAIOAQTD, OHAAH-IIIOY IIOAHOCTBIO CO-
OTBETCTBYIOT 9THM IIPH3HAKAM — CAEAOBATEABHO, SIBASI-
I0TCSI Ay AMOBU3YAABHBIMHU [TPOM3BEACHHSIMH, U3 YEero Bbl-
TeKaeT UX CTATYC KaK 00'beKTa 3al[UThl aBTOPCKUX IIPaB.

IIpu arom mpusepenHoe B cT. 1263 I'K PO ompe-
AeAeHHEe AAAEKO He COBepIIeHHO, 0COOEHHO B CBeTe CO-
BPeMeHHBIX TEXHOAOTHI. DTO eCTeCTBEHHBIM O0OpasoM
BBITEKAeT U3 yCTapeBlIeil pOPMYAUPOBKH, IIOSBUBIIECHCS
TOrAQ, KOTAQ OHAAMH-IIOY He CyIeCTBOBAAO B IIPUHIIH-
me. Tak, B HeM OTCYTCTBYIOT TaKHe 3HAYHUMbIe IPU3HAKH,
KaK ABIDKEHHe M300pakeHHil (T.e. CyTb BHAEO), OPUTH-
HAABHOCTb IIPOU3BEACHHS, CO3AAHHE €ro B Pe3yAbTa-
Te TBOPYECKOro Tpyaa u Ap. Ilpu aTom $popmyanposka

«HE3aBUCHUMO OT CIIOCO0A X IMEePBOHAYAABHON HAM I1O-
cAeAyroler GUKCAITK> MIPEATIOAAraeT, YTO OHAAMH-IIOY
MOTYT SBAATbCS AyAHOBH3YaAbHBIMH IPOM3BEACHUAMH,
HECMOTPSI Ha CBOIO CYI[HOCTb.

B aroit cBA3M aBTOp mpeasaraeT BHECTH U3MEHEHHUS
B YKa3aHHYIO CTaTbl0 U CPOPMYAHMPOBATh CAeAyroliee
onpepeAeHHe: «<AYAMOBH3YaAbHOE IIPOM3BEACHHE —
9TO BHA HHTEAAEKTYAaAbHOH COOCTBEHHOCTH, CO3AQH-
HbII B pe3yAbTaTe TBOPYECKOTO TPYAA U COCTOSIIMI U3
CepHHU CBSI3AHHBIX MEXAY CO0OI M300paKeHH I, ABIKY-
IMUXCA WAM HEIOABMIKHBIX, COIPOBOXKAAEMBIX 3BYKOM
UAU HET, CIIOCOOHBIX BOCIPHHHMATHCSI BU3YAABHO M/
HAM Ha CAYX C TOMOIIBIO COOTBETCTBYIOMIUX TEXHUYECKHX
yCTPOMCTB>. BTopyio e 4acTb ompeaeAeHHs MOXKHO
OCTaBUTb €3 M3MEeHEHNs], TOCKOABKY, KaK yKe OBIAO CKa-
3aHO, OHA [TOAPa3yMeBaeT BCe CYNIECTBYIOIINE Ha CETOA-
HAIIHUNA A€Hb BMABI ayAMOBH3YaAbHBIX IPOHM3BEAEHUI.
Kak mpeacraBasiercsi, 9T0 OIpepeAeHHe OYAeT CIIOCco6-
CTBOBATb YKPEIIACHUIO U AKTYAAH3ALUY [IPABOBOM 6a3bl
U BHECEHHUIO SICHOCTHU B OBICTPO PasBHBAIOILIYIOCS HUdpo-
ByI0 cdepy.

ITepefiaeM K pacCMOTPEHMIO CYIIHOCTH OHAAMH-IIOY
U MX XapaKTepHbIX ocobenHocTeil. ITockoAbky OHAQMH-
IOy II0 CBOEM CYTH SBASI€TCS CHHOHMMOM OHAQMH-TPaHC-
ASILTUM, €70 MOXKHO OIPEAEAUTD KaK PAa3HOBUAHOCTD Ay AUO-
BU3YaAbHOTO IPOU3BEAEHHS, KOTOpPOe IepeAaeTcs yepes
HHTEPHET U MOXXET IMPOCMAaTPHUBATbCS B PEXKUME PeaAb-
HOT'O BpeMeHH HAM B 3aNUCHU. TpaHCASIINS XapaKTepusy-
€TCS BO3MOXKHOCTBIO MEPeAAYr BbICOKOKAYeCTBEHHOTO
ayAMOBH3YaAbHOI'O KOHTEHTA 3PUTEASM C IOMOIIbIO IIO-
TOKOBO¥ TeXHOAOTHH. OHAQNH-IIOY OOBIMHO COCTOST 13
PSIAQ B3aMMOCBSI3aHHBIX H300PaXKeHMIT U 3BYKOB, 0ObeAU-
HEHHbBIX OAHOY T€MaTUKOM, KOTOPbIe CHHXPOHHU3UPYIOTCS
AASL CO3AQHHMS HENPEPHIBHOTO BIEYATAEHHS OT MPOCMO-
Tpa. AOCTYIl K HUM BO3MOXKEH C Pa3AMYHBIX YCTpPOMNCTB,
BKAIOYasl KOMIIbIOTEPDI, CMapTPOHbI, MAAHIIETHI, TEAEBHU-
30Pbl, U 3a4aCTyI0 OHH ONTUMHU3MPOBAHBI ITOA Pa3AUYHbIE
pasMepsI U paspenreHns 9KkpaHa. OHAANH-IIOY Takke MO-
YT BKAIOYATh B Ce0s] MHTEPAKTHBHbIE GYHKIINH, TAKHE KaK
9aTbl, OTPOCHI ¥ MHTETPALIMH C COLIMAABHBIMU CETSAMH, KO-
TOpbIE TIO3BOASIIOT 3PUTEASM B3aUMOAEHCTBOBATh C KOH-
TEHTOM M APYT C ADYTOM B PeXHMe PeaAbHOI'O BPeMeHH.
Takum 06pa3oM, B IpoIlecce OHAAMH-IIOY IIPOUCXOAHUT
B3aUMOAEHCTBHE TBOPYECTBA CO3AATEAS], 3PUTEAbCKOMN
AYAUTOPUH M HHTEAAEKTYAABHOM COOCTBEHHOCTH.

OHAafH-IIOY YCAOBHO MOXXHO PAa3AEAUTD Ha AMIICH-
3MOHHBIE U MoAb3oBaTeabckue |11, c. 350]. ITocaeanue,
B CBOIO OY€pPeAb, IOAPA3AEASIOTCS Ha COOCTBEHHBIN KOH-
tent (Harmpumep, ipsmbie 3gupst B VK) 1 AybAaupyembiit
(TpaHCAALMS MaTepHaAa, CO3AQHHOTO APYTHM 4eAOBe-
KOM). AWIIeH3HOHHblE OHAQNH-IIOY OCYIIeCTBASIOTCS
npodecCHOHAABHBIMY YYaCTHMKAMH PBbIHKA depes IIpe-
AOCTaBAeHHe IAaTHOM noamucku (Spotify, «SInaexc My-
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3pika>», Okko u ,A,p.). ITpaBoBbie BOIPOCHI, Kak IPaBHAO,
YPeryAupOBaHbI B AUIIEH3HOHHOM COTAQIIEHHH, C KOTO-
PBIM COTAQIIAIOTCS BCe TOAB30BATEAH, & IIPaBOOOAAAATE-
A0 OQUITMAABHO OTYHUCASETCSI YACTh CPEACTB, BBIPYUeH-
HbIX OT TPAHCASIIUIL

IToAb3oBaTeAbCKHE >X€ OHAANH-IIIOY CO3AAIOT HA
IOPSIAOK OOABIIIe IIPABOBBIX CAOXKHOCTeH. TpaHcasiuu
Ha maardpopmax (YouTube, Twitch, VK Play u ap.) cos-
AQIOTCSI CAMHUMH IOAB30BaTeASMU B PeXHMe PeaAbHOTO
BpeMeHH U MOTYT CyIeCTBOBATb B 3allUCH. JTO MOTYT
OBITH IIpsIMbIe SPUPHI C KOHIIEPTOB, IIPOXOXKAEHHS BHAEO-
UIP, OHAQMH-TPAHCAALUK BeOMHAPOB, IIO3HABATEAbHBIN
KOHTEHT 1 Ap. CO3AATeAN TaKMX TPAHCASIIUI HEPEAKO He
3a00TATCSI 06 ABTOPCKHUX IIPABAX M IPABOMEPHOM HCIIOAb-
30BaHHM MAaTePHaAd, A AMIJeH3HOHHOE COTAAIIeHHe C IIAO-
IJAAKOM He B COCTOSIHHHU YPeryAUpOBaTh BCe BOIPOCHL

Hampumep, wacro BCTpedaeTcst CHUTYyaljusi, KOTAQ
IIAOIAAKA AEAAET OTOBOPKY O TOM, YTO «KOHTEHT pac-
IIPOCTPAHAETCS Ha Balll CTPaX U PUCK>. Tak, B YCAOBHSIX
obcayxusanms cepsuca Twitch (CIIIA) rosopurcs, uto
«Twitch He rapasTHpyer TOro, YT0 TPETHU AULA He GYAYT
KOIIMPOBATh, MCIIOAB30BATh UAU PACHPOCTPAHSITD ITIOAB3O-
BATEAbCKHI KOHTeHT. Bo BCexX IpeAyCMOTpEHHbIX IpHMe-
HUMBIM IIPaBOM CAYYasIX BbI HACTOSII[UM IIPU3HAETE, YTO
Twitch He HeceT OTBETCTBEHHOCTH 32 HECAHKIIHOHUPOBAH-
HOe KOIIMPOBAHHe, HCIIOAb30BaHHE HAM PACIIPOCTPaHEeHHe
IIOAB30BATEABCKOTO KOHTEHTA TPETbUMH AULIAMH, OCBODO-
xpaere Twitch or oTBeTcTBeHHOCTH U B OyAyIEM OTKa3bI-
BaeTech OT Beex npereHsuit k Twitch 3a Takoe Hecankiyo-
HHUPOBAHHOE KOIMPOBaHHe>». Aaree YKa3aHO CAeAyIOLee:
«Ecau BbI siBASIETECH IPaBOOOAAAATEAEM ABTOPCKUX IIPAB
HAV areHTOM aBTOpa ¥ CUUTAeTe, YTO OITyOAUKOBAHHBIN
B cepBucax Twitch KOHTeHT ux HapyIaeT, OTIIPaBbTE yBe-
aoMaenue, coraacHo IToaosxerusm DMCA> [3]. Tewm ca-
MBIM CEpPBHUC KaK ObI OTXOAUT B CTOPOHY, BBIHYKAAS IIPABO-
00AaAATEAS] CAMOCTOSITEABHO Pa3OUpaThCsI C HapyIIEHHbIM
IIPaBOM, He BBICTYIIAs AKE IOCPEAHUKOM.

ApyruM HMHTepeCHbIM IPHMEPOM SIBASIETCS AHIjeH-
3MOHHO€ COTAAIEeHUEe POCCUACKON CTPUMMHIOBOM ITAO-
mapku VK Play Live, rae roBoputcs: «Pa3mernas aro6oit
IIOAB30BATEAbCKUI KOHTEHT B GpOpPyMax, YaTax HAU APY-
TUX BUPTYAAbHbIX IIPOCTPAHCTBAX, IPEAHA3HAYEHHBIX AAST
001 s, IOAB30BATEAb 00sI3YeTCs He 3aTPy>KaTh, He IIe-
peAaBaTh, He ITyOAMKOBATb U He PACIPOCTPAHSITH HHBIM
06pa3oM (... ) MOAb30BaTeAbCKHI1 KOHTEHT, KOTOPbIil Ha-
pylIaeT ArOble IpaBa MHTEAAEKTYaABHOI COOCTBEHHO-
ctu> [12]. TlopuepKHeM, 4TO 9TO TIOAOKEHHE KaCaeTcst
AVIIb <IIPOCTPAHCTB, IIPEAHA3HAYEHHDIX AAS OOIEHHUSI>,
CaMH JKe TPAHCASLIMU U PeryAHpOBaHMe aBTOPCKHX IIpaB
Ha HHX B COTAQIIEHNY HUKAK He 3aKPEeIIACHBI.

CaHkiuy, NpUMeHUMbIe K TIOAb30BATEAI0, HAPYIIHB-
IIeMy COTAQIIEHHE, BKAIOYAIOT B Ce0sl psia Mep, 0OBIMHO
CXOXXHX MEXAY Pa3AUYHBIMU IMAATGOPMAMU. ITO MOXKET
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OBITh KaK IIPEAYIIPEXACHHE AMOO yAAA€HHE KOHTEHTa,
HApYIIAIONIer0 aBTOPCKHMe IPaBa, TaK M OAOKMPOBKA
Y4eTHOH 3aluCH BMeCTe CO BCeM HEe3aKOHHO pacIpo-
CTpaHsieMbIM KOHTeHTOM. IIpeacTaBasgeTcs, 4TO AaHHBIE
MepBI HEAOCTATOYHBI, IIOCKOABKY IIPAaBOOOAAAATEAD He
[OAyYaeT HU OTYMCACHHUI, HU KaKOH-AMOO APYrOM BbI-
FOABL OT HE3aKOHHO TPaHCAUPOBAHHOT'O KOHTEHTa, KO-
TOPBIN MOTAU IIPOCMOTPETD THICSYU YeAOBEK. A B CBA3U
C TeM, YTO IOYTH BCe CTPUMUHIOBbIE MAATPOPMDI FOPH-
AMYECKH 3aPeTHCTPUPOBAHDI 32 PYyOe3KOM, AEAO YacTO OC-
AOKHSIETCS HHOCTPAHHBIM A€MEHTOM.

ITepexoas x 3amuTe aBTOPCKUX ITPpaB Ha pOpMaT OH-
AQFH-IIOY, CAEAYeT OOpaTHTh BHUMAHIE HA TOT PaKT, 4TO
IIOAB30BATEAbCKHE TPAHCASLMH MOTYT IepeAaBaTh Kak
CaMOCTOSITEABHO CO3AQHHBII KOHTEHT (HallpuMep, KyAH-
HapHOE WOy C IPHIOTOBAEHNEM OPUIMHAABHDBIX 0AI0A),
TaK U HEOpUTMHAAbHBIE IPOM3BeAeHHS (Hampumep,
TPaHCAUPOBaThb BHACOUTPY MAM 3alUCh C KOHLEPTA).
ViMeHHO mOCA@AHSS KATETOPUS AAeT MHOXKECTBO IPHYKMH
AASL CIIOPOB MEXAY ITPaBOOOAAAATEASIMH, TOAB30BATEAS-
MM U TPeTbUMH AUIIAMH.

Buab! Hapymenuii aBTOPCKUX IpaB, KOTOPbIe MOTYT
BOBHUKHYTb B OHAQIH-III0Y, TAABHBIM 00Pa30M IIPEACTaB-
ACHDI CAEAYIOIITMIMH:

® AMI[O, CO3AQIOIIee TPAHCASIIUIO, HCIIOAB3YeT 00bek-
TBI ABTOPCKHX ITPaB 6e3 COraacus mpaBoobapaTe-
A€l M 32 TIPEAEAAMU CBOOOAHOTO UCIIOAB30BAHUSE;

® AMIO, TIOTpebAsIIOIee TPAHCASIIIUIO, CKAYNBAET XOTSI

61 gacTb paiira [14].

Panee 6bIAO IIOKA3aHO, YTO OHAANH-IIOY IO CBOEH
CYTU SBASIOTCA ayAMOBM3YaAbHBIMH IPOU3BEACHUSMM.
CaepOBaTeAbHO, TIO POCCHICKOMY 3aKOHOAATEALCTBY
3allMTa aBTOPCKMX IIPaB HA OHAAMH-IIOY He OTAUYAETCS
OT TaKOBOM Ha ayAMOBU3yaAbHbIE IIPOU3BEACHHS, OAHAKO
HMEIOTCsI HeKOTOpble ocobenHocTH. PaccMoTpuM aToT
mporiecc 60Aee MOAPOOHO, a TAKKe IIPUBEAEM HECKOABKO
IepCIeKTUBHBIX TEXHOAOTHUI.

Croco6bl IIpaBOBOI 3AIIUTHL ABTOPCKHUX IIPaB Ha
Ay AMOBH3yaAbHble IIPOU3BEASHHA IIPeAYCMATPHBAIOT IIPH-
MeHeHVe PA3AMYHBIX MEXaHH3MOB CHA0)KeHHS aBTOPCKIX
IpaB, KOTOPbIe BKAIOYAIOT B Ce0s He TOABKO HOPMATHBHYIO
pErAaMeHTAlMI0 OTHOLIEHHI HHTEAAEKTYaABHON CO6-
CTBEHHOCTH, HO U OXPaHHYIO AEATEAbHOCTb KOMIIeTEHT-
HBIX TOCyAQPCTBEHHbIX U HETOCYyAQP CTBEHHBIX OPraHOB.

Crioco6bI 3amUThl ABTOPCKHX MPAB ACASITCS HA ABe
rpymusL ITepBast moapo6Ho mepeuncaena B ct. 12 'K PO
(«Criocobbl 3amUTBI TPAKAAHCKMX MpaB>» ). Bropas
HMeeT HOPMAaTHBHOE PeryAupOBaHHe B YeTBePTOH YacTu
I'paxxaanckoro xoaexca. B coorsercrsuu c m. 1 c1. 1252
I'K PO opHUM 13 CIIOCO6OB 3aIUTHI ABTOPCKYX IIPAB SIB-
ASIETCSI IPeAbSIBACHNE TPeOOBaHMI O MPU3HAHKH IIPaBa,
0 IIpecedeHNHU AeHCTBHI, KOTOpble HAPYIIAIOT IIPaBO HAU
CO3AQIOT YIPO3Y €ro HapyIIeHHs, O BO3MeIjeHHH YObIT-
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KOB, 00 U3BSATHU MATEPUAABHOTO HOCUTEAS, O ITyOAHKa-
ITMH pelleHHs CyAd O AOIYIIeHHOM HapyIIeHUH C yKa3a-
HHeM, KTO siBAsieTCsl mpaBoobaapaTesem. Taroke cr. 1253
I'K PO mnpeaycMOTpeHa AMKBHAALIMA FOPHAHMYIECKOTO
AUIA U IIpeKpaljeHue AeSITEAbHOCTH MHAMBHAYAABHOTO
IIPEATIPUHUMATEAS B TeX CAY4YasiX, KOrAd HEOAHOKPATHO
HAYI TPY60 HAPYIIAANCH aBTOPCKHUE IIPABA HA PE3YABTATHI
HMHTEAACKTYaAbHOU AEATEAPHOCTH.

OrMey, 4TO IpHUBEAEHHBIE BBILIE CIIOCOOBI OTHOCSIT-
Cs1K CyAeOHbIM MeToAaM 3amuTbl. OAHAKO €CAM 0OPATUTB
BHHUMAaHUe Ha BHeCyAeOHble METOADI, TO 3aKOHOAATEAD-
CTBO He 3aKpeIAsieT KOHKpeTHble IIPABOBble IPHEMBL.
ITpu 5TOM MHOTHE CIIEIJHAAMCTBI OTMEYAOT, YTO MOXKHO
HOTAPHAABHO 3aBEPUTh PE3yAbTAThl MHTEAAKTYaAbHOM
A@SATEAbHOCTH U 3aperUCTpUPOBaTh UX B PoccuiickoM aB-
Topckom obmectse (PAQO), 0AHAKO AQHHBIE ACTICTBHS He
HOCSIT 00513aT€ABHOTO XapakTepa. A ¢ y4eTOM TOTO, UTO
MHOTH€ aBTOPBI CeHYac IIyOAUKYIOT CBOM IIPOU3BEAEHIS
B MHTEpHeTe, AAHHbIe MEXaHM3MbI IIPAKTUIECKH HEeBO3-
MOYKHO Ha3BaTh 3¢ PpeKTHUBHbIMH.

OXpaHOCIIOCOOHOCTD AyAMOBH3YAABHBIX IIPOU3Be-
AGHHUI COIpsDKEHA C HAAMYMEM TAKUX KPHTEepPHeB, Kak
TBOpPYECKHII XapaKTep; HOBU3HA M OPUIMHAABHOCTD; Ha-
Amuue 06bekTHBHOI Popmsl [7, c. 58]. OTeuecrBennoe
3aKOHOAQTEABCTBO IIPEAOCTABASET IIPABOBYIO OXPaHY
[IPOU3BEACHISIM, HE3aBHCHMO OT CIIOco0a U pOpPMBI HX
BBIPQKEHMS, M He YKa3bIBaeT Ha KPUTEPHUil BOCIIPOHU3BO-
AUMOCTH OOBeKTHBHON (GOPMBI KaK 0Os3aTeAbHOe yc-
AOBHe OXPaHbI IPOU3BeAeHHUsL. '0oBOpst 00 OHAANH-IIOY,
OHH YAOBAETBOPSIIOT HA3BAHHBIM TPEOOBAHMSIM, CAEAO-
BATEABHO, SIBASIOTCSI OXpaHOCIOcoOHbMIL TeM He MeHee
aBTOPY HEeOOXOAUMO AEAaTb CBOM AWYHBIHN TBOPYECKUI
BKAAA HACTOABKO, YTO OHAAHH-IIOY MOXKHO IPH3HATH
CaMOCTOSTeABHBIM IpousBepseHueM. K mpumepy, ecan
ABTOP BeAeT TPAHCASIIHIO BUACOUTPHI 0e3 CBOMX KOM-
MeHTapHeB U (MAN) OPHIMHAABHBIX PElleHH i, ee BPSA AU
MO>KHO CYMTaTh 06BEKTOM aBTOPCKOTO IIPABA, IIOAAEXKA-
UM 3aIljHTe.

Bompoc 0 ToM, K KaKOMy CIIOCOOY HCIIOAb30BaHHS
IPOU3BEACHHUS OTHOCHUTCA OHAANMH-IIOY, SIBASETCS AMIC-
kyccuosHbIM. A.JO. Yypuaos, Hampumep, cquTaeT, 4TO
TPAHCASIIIMIO B 3aBHCHMOCTU OT OOCTOSITEABCTB MOXKHO
paccMaTpHBaTh KaK TPU CIOCOOA MCIIOAB3OBAHMS IIPO-
M3BEACHUS: ITyOAYHBII [I0Ka3, IIyOAMYHOE UCIIOAHEHIE
u nepepaborky [ 15, c. 45]. Yrposoit crpumuHr B 60Ab-
IIMHCTBE CAy4YaeB COOTBETCTBYeT KPUTepHAM IIepepa-
0OTKH, UHBIE K€ BHABI OHAQMH-NIOY MOIYT IIOATIAAQTH
II0A APYTHe KAT€TOPHHU HCIIOAb30BAHUS B 3aBHCHMOCTH
OT CYIIHOCTH TPAHCASIIHH.

B 9TOI1 CBSI3U XOTEAOCH OBl OTMETHTD, YTO B 3aIIaA-
HOH IIPaBOBOH AOKTpHHE CyllecTByeT KoHIermus Fair
Use («A06pOCOBeCTHOE HCTIOAB30BAHKE» ). DTO OPUAH-
JecKasi AOKTPHHA, AOITYCKAIOIasl OTPAHMYEHHOE HCIIOAD-

30BaHUE MaTE€PHAAOB, 3AIUIIEHHBIX ABTOPCKUM IIPaBOM,
0e3 HeOOXOAUMOCTH IIOAYYEHHUS pa3pelleH s OT IIPaBo-
obaapaTeseit. DTa KoHIenua ocobenno BaxkHa B CIIIA
U SIBASIETCSI 9aCTbIO 3aKOHA 00 aBTOPCKOM IIpaBe, U3A0-
>KeHHOTO B pasa. 107 paspa. 17 Cpopa 3akonos CIIIA.
ITeAbto AOOGPOCOBECTHOIO HCIIOAB3OBAHUS SIBASIETCSI
COAENCTBUE CBOOOAE CAOBA U IPEAOCTABAEHHE BO3MOXK-
HOCTH KOMMEHTHPOBaTb, KPUTUKOBATH, COOOLIATH HOBO-
CTH, TIPeII0AABATD, 3AHUMATbCS HAYYHOM AESTEAbHOCTBIO
U UCCAEAOBAHHUSIMHU.

IIpu ompepeseHHH TOTO, KBAAUPUITUPYETCA AU HC-
[IOAB30BaHHE KaK AOOPOCOBECTHOE, CYABI OOBIMHO Y4H-
TBIBAIOT YeThIpe paKTopa.

1. Ileap u xapaxrep mcroAb3oBaHUA. CIoAQ BXOAUT
BOIIPOC O TOM, HOCHUT AU HCIIOAb30BAaHHE KOMMepYeCcKHit
XapakTep MAM IIpecAeAyeT HeKOMMepueckue oOpasoBa-
TeAbHbIe [jeAr. CyAbI 4aCTO YAEASIIOT 0CO00Oe BHUMaHHe
peoOpasyroleMy HCIIOAb30BAHUIO — HCIIOAB30BAHHIO,
KOTOpOe TPHAAET OPHIMHAAY HOBOE BBIPRXEHHE HAU
3HaueHUe AM0O IepenpOPHANPYET ero AAS HOBOM ayAH-
TOPHM; TaKOE UCIIOAB30BaHUE C OOABIIEN BEPOSTHOCTHIO
OyAeT IPH3HAHO AOOPOCOBECTHBIM.

2. Ilpupopa mpousBeAeHHUS, OXPaHSAEMOIO aBTOp-
CKHIM IIPaBOM. DTOT $aKTOP YIUTHIBAET CaMO IIPOH3Be-
AeHHe (HanpnMep, SIBASIETCS. AMl OHO (aKTHYECKUM HAM
TBOP'-IeCKI/IM). dakTHyecKre MPOM3BEACHHUS dallje IpH-
3HAIOTCSL 00BEKTOM AOOPOCOBECTHOTO HCIIOAB30BAHMS,
yeM TBOpYECKHUe IIPOU3BEACHHS.

3. O6beM U CyIeCTBEHHOCTD UCIIOAB3yeMOM YaCTH.
3AeCh pacCMAaTpHBAIOTCS KaK KOAMYECTBO, TaK M Kade-
CTBO HCIIOAB3YEMOTO MAaTepHaAd, 3AIUIIeHHOrO aB-
TOPCKUM IpaBoM. VcIoAp3oBaHHe HeOGOABILION, MeHee
3HAYUTEABHOM YaCTHU IIPOU3BEACHHS MOXKET CIIOCOOCTBO-
BaTb AOOPOCOBECTHOMY HCIOAb30BaHHI0. OAHAKO AaKe
HebOAbIIAs YaCTh MOXKET OKa3aThCS CAMIIKOM OOABIIOH,
€CAY OHA COCTABASIET «<SIAPO> IIPOU3BEAEHIS.

4. BAusiHME UCITOAb30BAHNUS HA MIOTEHIIUAABHBII PbI-
HOK. DTOT (aKTOP YIHUTHIBAET, He HAHECET AU HCIIOAB30-
BaHMe yijepba PHIHKY HAM CTOMMOCTH IIPOH3BEAEHMS,
OXpaHAEMOro aBTOpCKuM IpaBoM. Ecau ucroabzoBanue
MarepHard MOXeT KOHKYPHpPOBAaTb C OPUTMHAAbHBIM
IIPOU3BEACHUEM HAU CHU3UTD €rO IPOADKHU, TO BepOsT-
HOCTb TOTO, YTO OHO OGYAET 3alMIEHO B COOTBETCTBUM
C IPHHIUIOM AOGPOCOBECTHOIO HCIIOAb30OBAHIS, CHU-
xaercs [13, c. 358-359].

C TOYKHM 3peHHs 3aIUThl ABTOPCKMX IIPaB HA OH-
AQPH-IIOy KOHIENIHsS AOOPOCOBECTHOTO HCIIOAB30Ba-
HUSI MOXET IPHMEHITbCS, KOTAQ APYTHe HCIIOABb3YIOT
KOHTEHT U3 OHAANH-IIOY (Har[pnMep, AEMOHCTPHUPYIOT
MIPOXOKAEHHE BHACOUIPBI, IPOMAEHHON aBTOPOM OpH-
TUHAABHOM TpaHCAHHHH). Ecau xonTeHT aBTOpa OH-
AAMH-IIOY HCIIOAB3YeTCSl B IeASX KOMMEHTHPOBAHUS,
KPUTUKH HAY TAPOAUH, OH MOXKET ObITh 3aINHINEH [IPUH-

INTELLECTUAL PROPERTY RIGHTS

113



LIUIIOM AOOPOCOBECTHOTO UCIOAB30BaHMSL. OAHAKO eCAU
ApyTO€ PHU3MIECKOe HAH IOPUANIECKOE AMIIO UCTIOAB3YeT
KOHTEHT U3 OHAQIH-IIOY TAKUM 00pa3oM, YTO OH KOHKY-
pUpPyeT ¢ OpPUTMHAABHOMN TPAHCAAIIMEN MAM HEraTUBHO
BAMSIET Ha ee PBIHOYHBII IIOTEHI[UAA, 9TO, BEpOSATHO, He
OyAeT CYUTATHCSI AOOPOCOBECTHBIM HCIIOAB30BAHUEM.
dakT HEKOMMEpYeCKOTO HCIIOAb30BAHMS MaTepHaAd
TaKOKe MIpaeT BAXKHYIO POAb, OAHAKO B CBETE TOTO, UTO
IPAaKTHYECKHd Ha BCEX OHAAMH-IIOY IMPHUCYTCTBYyeT BO3-
MOKHOCTb UHAHCOBO OT6AAroAapuTh aBTOpa (Tak Ha-
3bIBAEMBIH AOHAT), KOMMepYeCKUe TPAHCASIIHH TOPA3A0
00Aee pacpoCTpaHEeHsL.

B poccuiickom npase, B oTandne ot koHnennuu Fair
Use, npuMeHsIeTCsl IepedHeBBIH IIOAXOA, TO eCThb 3aKpe-
naeHne B 'K P® ncyeprbisaromero nepeyHs cAydaes CBO-
60aHOTO HcmoabsoBanus. Hanpumep, coraacto cr. 1274
I'K P®, MOXXHO AeAaTb ITAPOAHH, COTAACHO CT. 1275 aast
OUOANOTEK M APXUBOB 03 U3BAEUEHHS IPUOBIAU MOXKHO
KOITUPOBATh IPOU3BEACHHS AASI COXpaHHOCTH U T.IL Oc-
HOBHOE Pa3AMYIe MEXAY «AOOPOCOBECTHBIM>» H <« CBO-
OOAHBIM>» HCIIOAB30BAaHHEM COCTOHT B TOM, 4TO KPYT
CAy4aeB CBOOOAHOIO HCIIOAb30BAHUS IIPOHU3BEAECHHI,
coAeprKaiuiicss B cooTBeTCTBYIomux crarbsix 'K PO, He
MOAAEKUT PACIIUPUTEABHOMY TOAKOBaHHUIO [ 6, c. 23 ].

3auMCTBOBaHHUE 3TON TMOKON KOHIIENIIUU poccui-
CKHM IIPaBOM, C OAHOM CTOPOHBI, IPEACTABASIETCS] AOTHY-
HBIM U TIPOPBIBHBIM IIIArOM, KOTOPBIN IIO3BOAUT ypery-
AVPOBATh PsIA CIIOPHBIX MOMeHTOB. C APYTOIl CTOPOHBI,
3TO IMOPOAHT Xa0C B OTE€UYECTBEHHOM aBTOPCKOM IIpaBe
U B IIEPBBIE TOABI CO3AACT MHOKECTBO IIPOOAEM B IIPABO-
IIpUMeHUTeAbHON npakTuke. [lepednespiii moaxop obra-
AQET PSIAOM AOCTOHMHCTB, OAHAKO, IT0 MHEHHIO aBTOPa, OH
HECKOABKO yCTapeA, OCOOEHHO B CBeTe aKTUBHOIO pac-
npocTpaHeHHs HHGOPMAIMH B MHTepHeTe. AHAAOT KOH-
LIEMIUH AOOPOCOBECTHOTO HCIIOAB30BAHNS, PACIIPOCTPa-
HSAIOIUICS Ha BCe BUABI TPOM3BEACHMIA, MOT 6bI CMSATIUTD
H3AUIIHIOI JKECTKOCTh POCCHICKOTO aBTOPCKOTO ITpaBa
M CIIOCOOCTBOBATH PA3BUTHIO TBOPYECTBA, AAAbHEMINEH
MOAEPHH3ALIMHI U AUDEPAAUBALINK 3aKOHOAATEABCTBA.

OHAAMH-IIOy MOTYT TPAaHCAMPOBATbCS TOABKO Ha
CIIeI[AABHBIX MHTEPHET-IIAOMAAKAX. DTH CAHTHI IIPEAYCMO-
TPEAU BO3MOXKHOCTD 3aIJUThI aBTOPCKHX IIPaB U, KK ITPaBHU-
AO, UMEIOT YAOOHYIO BCTPOEHHYIO CHCTEMY AASL YAQACHIIS
He3aKOHHO pa3MeljeHHOro KoHTeHTa. Ha HekoTophx maar-
dopmax (tuma YouTube) ero obHapyxeHue mpoHCXOAUT
aproMaTudecku. Hampumep, aBTop BHA€O MAM OHAAMH-IIOY
He MOXXeT HICIIOAb30BaTh MY3bIKAABHYIO KOMIIO3HIHIO, KO-
TOpas 3alHIeHa ABTOPCKIMH IIPaBaMHL.

Tax, My3bIKa B BUACOPOAMKH, 3aIJUIIeHHbIE aBTOP-
ckum mpaBom, Ha YouTube obmapysxuarorcst ¢ momo-
mplo cuctemsl Content ID, npepaocTaBasieMoit YouTube.
OTa aBTOMATH3MPOBAHHASI CHCTeMa, (pAKTHUECKU SIBAS-
IOINAsICA TeXHHYEeCKHM CPeACTBOM 3allfUTBHl ABTOPCKHX
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mpaB 1o cMbIcAy cT. 1299 I'K PO, mosBoasieT BAapeAb-
IJaM aBTOPCKHX IIPaB UACHTUPUIIUPOBATD CBOI KOHTEHT
U YIPaBASTH UM. PaboTaeT OHa CAEAYIOIUM 06pa3oM.

1. ITpaBoo6aasaTean mpepocrasasitor YouTube xo-
MU CBOETO KOHTEHTA. DTOT KOHTEHT AOOaBAsIeTCsI B 6asy
AQHHBIX.

2. Content ID ckanupyer Bce 3arpy>kaemble BUAEO-
POAMKM IO 0a3e AQHHBIX KOHTEHTA, 3AlUIEHHOTO aB-
TOPCKUM IIPaBOM, Ha IIPEAMET COBITAACHHUS C 9TAAOHHOM
OUOAMOTEKOM, YTOOBI OLPEAEAHTD, COBIIAAAET A KaKasi-
AM00 YacTh BHACOPOAHKA C KAKOH-AMOO YaCTHIO 9TAAOH-
HOT'O KOHTEHTA.

3. Ecan Content ID obnapyxuBaeT coBIapeHHE
MEXAY 3arpy’kKeHHbIM BHACOPOAHKOM M KOHTEHTOM
B 0ase AQHHBIX, OH MIPEATIPUHHUMAET AEHCTBHUS, YKa3aH-
HbIe BAAAEABI]eM aBTOPCKHUX IIPaB.

4. TIpaBoobAapaTeAr caMy BBIOHPAIOT, YTO AEAATDH
[P 0OHAPY>KEHUH COBITAAEHHIA:

® OAOKHPOBATb BECh BHAEOPOAHK OT IIPOCMOTPA;

® MOHETH3HUPOBATb BUAEO, pa3Mellasi Ha HeM peKAaMy
(B 9TOM CAydae AOXOA OT OKa3a PEKAAMbI BHIIAQYH-
BaeTCsl PaBOOBAAAATEAID);

® OTCAEXMBATb CTATUCTUKY IIPOCMOTPOB BHAEOPO-
AVIKQ;

® pa3pelnTh UCIIOAb30BAHUE, HO C YKa3aHHeM aBTOp-

CTBa B OIMCAaHUH BUACOPOAHKA.

B aomoanenme kx Content ID Baapeabns aBTOp-
CKHX TIPaB MOTYT BPYYHYIO IIPOBEPSTh BUACOPOAUKH Ha
YouTube u HanpaBAsST YBEAOMAEHHUS O IPHHAAAEXKHO-
CTH aBTOPCKUX IIPaB, €CAU OHH OOHAPYKHMBAIOT, YTO X
paboTa 6b1aa ncrIoAb30BaHa 6e3 paspermeHs. JTO YacTo
OTHOCHUTCSI K KOHTEHTY, KOTOPBIH MOXeT OTCyTCTBOBATD
B cucteMe Content ID, rau k 60Aee CAOKHBIM CAYYAsIM,
KOTrAQ TpebyeTCsl yIacTHe YeAOBeKa.

PaccmoTpenHast cucreMa KpafiHe IepCIIeKTHBHA
U TIpeAyIIpeXXAaeT HapylleHre aBTOPCKUX IPaB A0 MO-
MeHTa 3arpy3KHd BHAEOPOAMKA HAH B IIpOIlecce TPaHC-
AIMH. B OTHOIIEHHM OHAQMH-LIOY CHCTeMa TaKXke pa-
0oTaeT, CHaYaAa BBICHIAASL IIPEAYIIPEKACHUE BeAyLIEMY
B MOMEHT OOHapy)XeHHsI KOHTEHTa, 3aljUIeHHOTrO aB-
TOPCKUM IIPABOM, a 3aTeM IIPePhIBAs 1 YAAASIS TPAHCAS-
IJHIO0, €CAU HapyllleHHe aBTOPCKOro IIpaBa He IPeKpaTH-
AOCh. B HacTosimee BpeMsi cHCTeMbl, aHAAOTHYHbIE ITOI],
He HACTOABKO paCIpPOCTPAaHEHbl, OAHAKO HX pa3BUTHe
KPUTHYECKH BOXXHO AAS TIPEAYTIPEXKAEHHS U 3aIUTHI aB-
TOPCKUX IIPaB B HHTEpPHeTe.

IlepcrieKTUBHbIE CIIOCOOBI 3AUTHI ABTOPCKYX IIPAB,
B TOM YKCA€ 1 Ha pOPMAT OHAQMH-LIOY, BKAIOYAIOT B Ce06st
MHOXXECTBO TeXHOAOTHMYeCKux pemreHuil. Hecmorps
Ha TO YTO MHOTHE U3 HHX HAU HAXOASTCS B paspaboTke,
HAH CAUIITKOM CAOXKHBI B PEAAM3AITHH, MOXXHO BBIACAUTD
HECKOABKO BapUAHTOB, KOTOPbIE TAKXKe MOXKHO CUHTATDb
«AIOOBIMH TEXHOAOTHSIMH, TEXHUYECKUMHU YCTPOMCTBA-
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MU MAU UX KOMIIOHEHTaMH, KOHTPOAMPYIOIKUMH AOCTYTI
K IIPOU3BEAEHHIO, IPEAOTBPAIIAIIIIMU AUOO OrpaHUIH-
BAIONIMMHU OCYIjeCTBACHHE AeHICTBHI, KOTOpbIe He paspe-
IIeHbI aBTOPOM AU MHBIM IIPaBOOOAAAATEAEM B OTHOLIIE-
Huu npousseperus> (cr. 1299 K PO).

Hampumep, TeXHOAOTHS BOASTHBIX 3HAKOB, BCTPaHBa-
omas BoO parMeHT BUAEO YHUKAABHBIN HACHTUPHUKATOD,
0 KOTOPOMY MOXKHO OTCA@AUTb MCTOYHHK HECAHKIINO-
HUPOBAHHOTO KOIMPOBAHUS, SABASETCA 3¢PPEeKTUBHBIM
pelleHIeM AASL 3alUTHI HUPPOBBIX H300PAKEHHUI U BU-
A€O03aIIHCell, B TOM YHCAe M TPAHCASIUK, OT HapyIleHUs
aBTOPCKUX IIPaB.

PasBuBaoIMecs TEXHOAOTHH, TAKUE KaK OAOKYEHH
u NFT (Non-Fungible Tokens), Takke mpepaaraoor
HOBbIe MeXaHHM3MBbI 3alUThI ABTOPCKUX IIpaB U MOHETH-
3anuu KoHTeHTa. Hampumep, ucroas3oBanue OAOK4el-
Ha AASL XpaHEHHS U YIPaBA€HHUS aBTOPCKUMHU IIPaBaMHU
U IpaBaMH Ha PACIPOCTpPAaHEHHEe IIOApa3yMeBaeT, 4To
KXAAS TPAH3AKIMA UAM KXKAO€ AMIIEH3MOHHOE COTAa-
IIeHHe, Kacawoleecss KOHTEHTa, MOTYT ObITh 3aIlMCaHbI
B GAOKYEIH, CO3AABasl MPO3PAYHYI0 M HEM3MEHIEMYIO
KHUTY yd4eTa IIpaB COOCTBEHHOCTH M HCIIOAb30BAHHS.
CMapT-KOHTPAKThI MOTYT OBITH UCIIOAB30BAHbI AASI ABTO-
MATH3aIlHU PEAAU3ALUH ITUX IIPAB, IIO3BOASLI B PEXKUME
PeaAbHOrO BpeMEHH PacIpPeAeAsTb AOXOABI MEXKAY BAa-
AEABIIAMH AaBTOPCKHX ITPAB ITPU IIOTOKOBOM BOCIIPOU3Be-
ACHHUU KOHTEHTA.

ITepep BHeApeHHEM 3TUX U APYTHX TeXHOAOTHH BAA-
AEABIIAaM aBTOPCKHUX IIPaB CACAYeT OIfeHHUTb MX IIPAKTH-
YeCKYIO0 L}eAeCOO0OPa3HOCTh, CTOUMOCTD ¥ BO3MOXKHOCTb
HCIIOABb30BAaHUSI II0OAb30BaTeAssMU. [IpaBoBast 6asa Takke
AOAKHA PasBUBATHCSL, YTOOBI B IIOAHOI Mepe IIOAAEPIKH-
BaThb M IPU3HABATh 3TU LUPPOBbIE MEXaHU3MbI 3AIUTHI
ABTOPCKUX IIPaB.

HecMmoTps Ha To 4TO B HacToslee BpeMs He Tak
MHOI'O A€A, IIOCBSIIIeHHbIX MMEHHO HAPYLIEHUIO aBTOP-
CKUX ITPaB Ha OHAANH-IIOY, OTA€ABHbIE CAy9au AOCTOMHBI
ynomuHaHus. CAepyeT IMOAYEPKHYTb, YTO IIPAaBOOOAa-
AATEeAN IPEHMYINeCTBEHHO apecTOBBIBAIOT TpPeOOBaHMS
CTPUMUHTIOBBIM ITAOIAAKAM, 3 HE aBTOPaM HAPYUIAONIMX
3aKOH TpaHCAAIHAL. [TAOITAAKH BBICTYTIAIOT B Ka4eCTBe UH-
$OPMaLMOHHBIX IIOCPEAHUKOB, IIPEACTABASIOT MAATPOP-
MY AASI TIOAB30BaTeAEH, KOTOPbIE Y)Ke ACASITCS KOHTEHTOM.
IToAOOHBIE CEpBHCHL €T0 COAEPIKAHUE He KOHTPOAUPYIOT.
IToaToMy, ecau CTPUMMHIOBas TIAOIIAAKA 3apaHee IPUHS-
AQ BCe HEOOXOAMMBIE MepPbI [0 YAAACHHIO KOHTEHTA IIPH
HAAMMUY TIPETeH3UH, TO, BepOsiTHee BCEro, OHAa CMOXeT
U30eXaTh MaTepHAAbHON OTBeTCTBeHHOCTH. Hampumep,
KaK ObIAO IOKa3aHO paHee, Twitch MakcumaabHO Orpanu-
YMBaeT CBOIO OTBETCTBEHHOCTD, MPOIMKUCHIBAs B IPABHAAX
OTBETCTBEHHOCTD IIOAb30BaTEAS 32 KOHTEHT.

OAHaKO 3TO Bce paBHO He M30aBASIET AOLAAKU OT
TpeOOBAHHII HA 3aMPeT PACIPOCTPAHEHNsI HHPOPMALIUH

Y B3bICKAHHS KOMITeHCAIuy. B kauecTBe mpuMepa MOKHO
npusectu Aeao Rambler Group vs Twitch, koropoe pac-
cMaTpuBasu B MOCKOBCKOM ropoackoM cype. Kommanmsa
B 2019 r. mpuobpesa HCKAIOUUTEABHYIO AHIJCH3HMIO Ha
TPAHCASIIUIO MaT4ell AHTAMICKOMN IpeMbep-AuTrH B Poc-
cun. ITapaaaeAbHO AAMMHHCTPATOPBI Y3HAAH, YTO IIOAB-
3oBarean Twitch Ay6AupyroT TpaHCASLIIO GYTOOABHBIX
MmaTdeit. Kommanus dyepe3 cys moTpeboBasa B3bICKATDH
¢ maarpopmol 180 MAapA pybAert, OAHAKO BCe 3aKOHYHU-
AOCD TIOAIIACAHMEM MUPOBOTO coraameHus [ 14].

B cBsasu ¢ curyanuedl B MUpe B HAacTosllee BpeMs
0COOEHHO aKTYaAbHBIM IIPEACTABASIETCS CO3AAHIE OTede-
CTBEHHBIX OHAAMH-IIAATPOPM AASL TPAHCASILIUE KOHTEHTA.
Takue maaT$OpMBI ke aKTHBHO Pa3BUBAIOTCS; B Kade-
crBe mpumepa MoxHo npusectn VK PLAY, xotopas,
HEeCMOTps Ha CBOIO HOBU3HY, B TEKyI]eM I'OAY 3aHHMAeT
TpeTbe MecTo B PO 110 4nCAy cO3AaBaeMBIX TPAHCASILHI,
ycTynas aumb Takum cepsucaM, kak Twitch (CIIIA)
u Trovo (Kurait). OTeuecTBeHHBIN KOHKYpEHT MOITy-
ASIPHBIX 3aITAAHBIX CEPBHCOB IPEAOCTABASET HE TOABKO
CTPUMHHIOBBIH CEPBHUC, HO U Mara3uH UIP, TAE IPOAYK-
IIMI0 MOKHO IpHOOpecTH, He HapylIas aBTOPCKUX IIPaB
M3AATeAel, a Taloke HOBOCTHYIO ITAONIAAKY M BCTPOEH-
HBIM CEpBHC MOHETU3ALHH.

B 7011 CBSI31 HEOOXOANMO OOPATHTb 0COO0€E BHIMA-
HIe Ha [IPaBOBOE PEryAHPOBAHUE TPAHCASLIUI B IIOA0D-
HBIX OTE€YeCTBEHHBIX CEPBUCAX, IIOCKOABKY AASI CYAeOHOI
IPAKTHKU 3TO ABAHHE AOCTATOYHO HOBOE. DTO CBA3AHO
C TeM, 4TO paHee aOCOAIOTHOE OGOABIIMHCTBO TPAHCAS-
Ui IIPOBOAMAOCH HA 3aIIAAHBIX CePBHCAX — TAKHX KaK
YouTube, Twitch i Ap., yAOOCTBO 1 MOHETH3ALHS KOTO-
PBIX He OCTABASIAM IIAHCA PA3BUTHIO POCCHHCKHX ITAAT-
¢dopm. COOTBETCTBEHHO BCs CyAeOHAasl MPAKTUKA BKAIO-
4aAa B ce0st HHOCTPAHHBI 9AeMEHT B BUAE 3apYOEXKHOr0o
CepBHCa, Ha KOTOPOM H BeAach TpaHcasanus. Cefyac xe
B CBSI3U C pa3BUTHEM ITAAT$OPM, Haxoasiuxcs B PO, peaa
0 HApYIIEHUH ABTOPCKUX IIPaB GYAYT BKAIOYATD IO OOAB-
LIe# YaCTH POCCHICKUX CyOBEKTOB.

IToABOASI UTOT, HEOOXOAMMO CKA3aTh, YTO IPABOBOE
PperyAnpoBaHre OHAAMH-IIOY, B 0COO@HHOCTH aBTOPCKHUX
IpaB Ha HUX, AAAEKO OT COBepIIeHCTBAa. Pacrymas pac-
IPOCTPAHEHHOCTb OHAANH-IIOY B IIPPOBYIO SMOXY IOA-
pasyMeBaeT HEOOXOAMMOCTD HAAEKHON IIPABOBOI Ga3bL.
B Hacrosmee BpeMsI CyIIeCTBYIOT 3aKOHOAATEABHBIE He-
AOCTaTKHU B HaAAEXKAI[eH 3aIUTe aBTOPCKUX IIPAB B PaM-
Kax OBICTPO Pa3sBHBAIOLIENCS TEXHOAOTHMM OHAAMH-IIOY.
Heo6x0AMMO COBepIIeHCTBOBATH 3AIUTY IIPAB CO3AATE-
Aefl KOHTEHTa IPH OAHOBPEMEHHOM IIOOIPeHUH HHHO-
BaIlii ¥ 4eCTHOM KOHKYPEHIIHH.

B craTbe OBIAM PACCMOTPEHBI CBS3H MEXKAY MeAHMA-
IPaBOM M aBTOPCKHMM IIPAaBOM M MECTO OHAAHH-IIOY KaK
ayAHMOBH3YaAbHBIX IIPOM3BEACHHI B 9TOH cBsA3U. CAOXK-
HOCTb HapyIIeHHH aBTOPCKHX IPaB B IIOAb30BATEAbCKOM
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KOHTEHTE Ha Pa3AMYHBIX IIOTOKOBBIX IAATPOPMaxX OCTa-
€TCsI BHICOKOM, B CBA3H C YeM aBTOpP PEKOMEHAYeT TeX-
HOAOTHYECKHE PelleHHUS AAS 3alIUTBI aBTOPCKHX IIPaB,
TaKue KaK CHCTeMbl MACHTUQUKAIIMH KOHTEHTA, TeXHO-
AOTHSI BOASIHBIX 3HAKOB, OAOKueitH u Ap. Takoke aBTOp
IIPeAAATaeT IepecMOTPEeTh OIPEeACACHHE AYAHOBU3YaADb-
Hpx npousseperuit B 'K PO, 4ro6s1 Aydime oxBaTUTh
XapaKTePUCTUKH OHAANH-IIOY, TAPAHTHPYS MM TaKyIO XKe
3aIUTY, KaK M APYTHM IIPOHM3BEACHHAM, 3aIHINeHHBIM
ABTOPCKHM IIPABOM.
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C 1 oxts16pst 2023 r. BCTYIIMAH B CHAY IOIIPABKH B 3aKOH
06 uHpopmanmu [1], ycranaBauBarompe 0coGeHHOCTH
IIPEAOCTaBACHH HHPOPMALIMH C IIPIMeHeHHeM PeKOMeH-
AQTEABHBIX TeXHOAOTHH, KOTOPbIE, KaK ITPABHAO, UCIIOAD-
3YIOT AASL IPOABIDKEHHS TOBAPOB U YCAYT, BOBAEUEHHS KH-
TEPHET-TIOAb30BATEAEH M YACPKAHHS NX BHUMAHHSL

PexomMeHpaTeAbHbIE TEXHOAOTHHU HCIOAB3YIOTCS AAS
IIPOBEAEHHMSI aHAAM3a 3aIpOCa MOAb30BATEAS CHCTEMOM
HCKYCCTBEHHOT'O HHTEAAEKTA, IOAOOPA U IIPEAAOSKEHIS
IIOAB30BATEAI0 OAMBKUX II0 pOPMe U COAEP>KAHUIO TOBA-
POB H YCAYT.

Taxkoit aHaAM3, IO CYTH, ABASETCS OAHON U3 dopM
KOHTPOASI FOCyAQPCTBa 32 KOHTEHTOM. B kauecTBe aAb-
TePHATHBBI MIPUHATHIO IOIPABOK B 3aKoH 00 uHOOP-
MaLi1 IIPEAAATAAOCh CAMOPETyAHpOBaHue Ha base pas-
pabaThIBaeMbIX IIPEAPUHIMATEABCKEM COOOIeCTBOM
9THYECKUX ITPABUA CO3AAHUS U IPUMEHEHHS PeKOMEHAA-
TEABHBIX CEPBHCOB.

Tax, B Kopexce aTiku B chepe MCKyCCTBEHHOTO HH-
TearekTa 1 Kopekce STUKHM MCITOAB30BAHMUS AAHHBIX YoKe
3aKperAeHbl HOPMbI II0 MCIOAb30BAaHMIO PEKOMEHAA-
TEAbHBIX AATOPUTMOB.

OaHaKo, 10 HameMy MHEHHIO, TPU KHUTA Pa3BHTH
MHGOPMAIOHHOTO 00IecTBA — HHGPOPMAIMOHHbIE TeX-
HoAormu (OApo6HO cM. [2]), nHopMaLoHHbIe pecypcbl
U HHOPMAIMOHHBIE CHCTeMbl — TpPeOyIOT OTAEABHOTO
3aKOHOAATEABHOTO 3aKPENAeHHUS KaK Ha YPOBHE IIOHATHI,
TaK U Ha YPOBHE AETAABHOIO IIPAaBOBOTO pPEeryAMpOBaHMS
OTHOIIEHMI B CBSI3aHHBIX C HUMH CPepax AeSTeAbHOCTH.
IToaToMy ucrnoab3oBaHHe PeKOMEHAATEABHBIX TEXHOAOTHI
AOAXKHO OBITH OIIPEAEACHO Ha yPOBHE 0a30BOr0 3aKOHA.

PexoMeHpaTeAbHbIE TEXHOAOTHH — 3TO MHPOpPMA-
LIMOHHbIE TEXHOAOTUHM IPEAOCTAaBACHHUS MHPOpMAIMu
Ha OCHOBe cOOpa, CHCTeMAaTH3AlUK M AHAAU3A AAHHBIX,
OTHOCAIUXCSA K IPEANOYTEHMSAM ITOAb30BaTeAel ceTH
Hurepner. B aToit CBA31M MHTEpECHO U OIPEAEACHHE pe-
KOMEHAATEAbHBIX CUCTEM, KOTOPO€ AA€TCA B AOPOXKHOM
KapTe pas3BUTUA <«CKBO3HOM>» IUPPOBON TEXHOAOTHU
«HelpoTeXHOAOTHN U HCKYCCTBEHHbBIH HMHTEAACKT>
U OIpEAeAseTCsl KaK CyOTeXHOAOTHSI HCKYCCTBEHHOTO
unTessekta (panee — II). PexoMeHAAaTeAbHBIE CH-
CTeMbI KaK CyOTEeXHOAOTHS MCKYCCTBEHHOTO HHTEAAEKTA
OIPEAEASIIOTCSI KaK KAACC pelleHHH, 00ecreurBaroIixX
BBIIIOAHEHMe ITpoljecca 6e3 yqacTHs 4eAOBeKa, ITOAAEPIK-
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Ky B BBIOOpE peLIeHH I, a TAKKE PEACKa3aHIe 00bEKTOB,
KOTOpbIe 6YAYT HHTepeCHBI OAb30BaTeAI [3].

AATOPUTMBI peKOMEHAATEABHBIX CHCTEM ITOCTPOCHBI
Ha OCHOBe MamuHHOro oby4enus: M yunrcs Ha Bb16O-
pe II0AB30BaTeAs U IIPEAAAraeT eMy BCe HOBbIE BO3ZMOXK-
HOCTH B3aUMOAEHCTBHL: HalpuMmep, INHPpPOBbIE IIAAT-
$OpMBI IPEAOCTABASIOT HHPOPMAIIHMIO, KOTOPAs MOXET
ITOHPABHUTBCS TOAB30BATEAIO, & COITMAABHBIE CETH IPeA-
AQraroT A0GABUTH B KOHTAKTHI HOBBIX APY3eil.

dakTHyeckn pedyb HMAET O NPHMEHEHUH pPeKOMEeH-
AQTEABHBIX CHCTEM B TaK Ha3blBAEMOM BUPTYaAbHOM
HPOCTPAHCTBE |KOMIBIOTEPHO-TEXHUYECKAs TPAKTOBKA
BUPTYaAbHON PearbHOCTH (IIOTpY)XeHHMe M HABHIALJUs
CyObeKTa B HCKYCCTBEHHO CO3AAHHO IIPH TOMOIIH KOM-
IbIOTEPOB TPEXMEPHOM Cpeae, a TakoKe MAHHUITyAUpPOBa-
HHEe ee OOBEKTaMH)], KOTOpOe MpeAroAaraeT BbI6Op,
a CAeAOBATEABHO, HYXKAAeTCA B CHCTeMe IIOCTPOEHHS
pexoMenaanuit. Hanmpumep, ecAu B peaAbHOM IIPOCTPaH-
cTBe 0pepTOH ABASIAACH BUTPHHA OPAANH-MAra3uHa, TO
B BUPTYaABHOM IIPOCTPAHCTBE, TA€ BEIOOP HHOTAQ HCIHC-
ASIETCSI MUAAMOHOM IIPEAAOXKEHUH, HMEHHO PeKOMEHAQ-
TEeAbHBIE CHCTeMbI IIOMOTAI0T CpOPMHUPOBATh OdepTy.

Kax orMeyeHO Bbllle, peKOMEHAATEABHBIE TEXHOAO-
IMH — 3TO MHPOPMAIMOHHBIE TeXHOAOTHH (TIPOIIeCChl,
METOABI IIOUCKA, COOpa, XpaHeHws], 00pabOTKH, IIPeAOCTaB-
AeHUS], PACIPOCTpaHeHUs UHGOPMALMK U CIIOCOOBI OCY-
IeCTBAEHHSI TAKHX IIPOLIECCOB K METOAOB). B cBsisu ¢ atnm
BO3HMKAeT BOIIPOC: ITI0YeMy B AOpOXHOI KapTe «Hetipo-
TEXHOAOTHH U MCKYCCTBEHHBIM MHTEAACKT> HCIIOAb3YeTCs
APYTO¥ TEpMHH — «PEKOMEHAATEABHASI CCTEMA> ?

OrBeuast Ha AQHHBII BOIIPOC, HAIIOMHUM, YTO B CO-
oTBeTCTBHH C 3aKOHOM 00 MHPopManuu HHGOPMAIHM-
OHHAsl CHCTeMa — 9TO «COBOKYIHOCTb COAepIKalencs
B 0a3ax AQHHBIX HHPOPMALIUH U 00eCIIeYnBAIOINX ee 00-
paboTKy MHPOPMALHOHHBIX TEXHOAOTHI M TEXHUYECKUX
CPeACTB>, T.e. MOXKHO CKa3aTb, 4YTO pPeKOMEHAATEAbHAs
CHCTeMa — 3TO PA3HOBHAHOCTb MHPOPMAIIMOHHOH CH-
crempl. OAHAKO, TOCKOABKY IIPEAMETOM PeryAMpOBaHMUS
3akoHa 06 HHPOpPMALH SBASIOTCS OOLeCTBEHHbIE OT-
HOIIEHHs], CBA3AHHbIE C IPEAOCTaBACHUEM HHPOpMaIuu
Ha OCHOBe c60pa, CHCTeMaTH3aLUH 1 aHAAM3a CBEAECHHI,
3aKOHOAQTEADb CIIPAaBEAANBO HUCIIOAB3YeT TEPMHUH < PeKO-
MEeHAATEeAbHBIE TEXHOAOTHH ».

CpeaH SIBHBIX ITAIOCOB CTOUT OTMETHUTD, YTO U3MeHe-
Hus B 3aKOH 00 HHPOPMALMH BIIEPBBIE, XOTb U He B BUAE
AOOaBAEHYS B IOHSITHIHBI allllapaT, HO KOCBEHHO OIIpe-
ACAMAH, UTO e SBASeTCA HHPOPMAIMOHHBIM PeCypcoM,
a umenHo: 1) caitt, 2) u (uAM) CTpaHmIa caifTa B ceTH
Unrepuer, 3) u (uau) MHPOpPMAIMOHHAS CHCTEMA,
4) u (nam) mporpaMma AASL 9AEKTPOHHBIX BBMUCAMTEAD-
HBIX MAIlINH.

HemnocpeAcTBeHHO oIpeaeAeHHA TOTO, YTO SIBASET-
cs1 ”HQOPMALIIOHHBIM PeCypcoM, B 6a30BOM 3aKOHe He

120 MPABO MCKYCCTBEHHOTO MHTENJEKTA
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Aaercs. PasHple HOpPMATHBHbBIE aKTBI AAIOT Pa3AMIHbIC
oTipeaeAeHHs AaHHOTO ToHATH. Hampumep, B cT. S Qe-
AepaabHOro 3akoHa ot 26.07.2017 Ne 187-®3 mop uH-
popmanmonnpMu pecypcamu Poccuiickoit Qeaepanum
NOHMMAIOTCS MHPOPMAIJMOHHbIE CHCTeMbl, HHPOpMa-
IJMOHHO-TEAeKOMMYHHUKAIJOHHbIE CeTH M aBTOMATH3H-
POBaHHbIE CHCTEMBI YIPaBACHHS, HAXOAAIIECS Ha Tep-
puropun Poccuiickoit Pepepanum, B ANIAOMATHYECKUX
IIPEACTABUTEABCTBAX U (AN ) KOHCYABCKUX YIPEKACHHSX
Poccuiickoit Qepeparyu.

B cr. 304 ®epepasbnoro 3saxona or 03.08.2018
Ne 289-03 mop MHGOPMAITMOHHBIMU PeCypCaMH TaMo-
>KEHHbIX OPTAaHOB TOHMUMAETCS YIOPSIAOUYEHHAsI COBOKYTI-
HOCTb AOKYyMEHTHPOBaHHO# MHpopManuu (cBepeHwil),
copeprKammeiics B MHQOPMAIIMOHHBIX CHCTEMaX TaMo-
JKEHHBIX OPTAaHOB, IIOAyYaeMOH TaMO)XXEHHBIMH OpTraHa-
MU B COOTBETCTBUM C MEXAYHAPOAHBIMH AOTOBOpPaMH
U aKTaMH B cdepe TAMOXKEHHOTO PeryAupOBaHUs, pepe-
PAAbHBIMH 3aKOHAMH.

B ITocranosaenuu Ilaenyma Bepxosroro Cyaa PO
or 26.12.2017 N2 57 mop MHPOPMAIMOHHBIM PeCypcoM
NOHKMMAeTCs MHAMBHAYAABHO CO3AABAeMBIH AMYHBIHA Ka-
OHHET AAS AWITA, YIACTBYIOIETO B A€A€, IPeAHA3HAYeH-
HBIM AASL PEAAU3ALIUU BO3MOKHOCTH ITOAQYH 06pameHm71
B CYA B 9A€KTPOHHOM BHAE U IIOAYIeHISI KOIIUF CyAeOHbIX
aKTOB, 3BEIIleHHI, BI30BOB M MHBIX AOKYMEHTOB B 9AEK-
TPOHHOM BHAE.

B Meroauke onpepeAeHHsS KOAMYECTBA ITOAb30OBA-
TeAell HHPOPMAIMOHHBIX PeCypcoB B CyTKH HHPOpMa-
IJMOHHBIMU PeCypcaMy Ha3BaHbI HHPOPMAIIMOHHO-TEAe-
KOMMYHMKaIIMOHHas ceTh MIHTepHeT, uHPOopManioHHbIe
cucTeMbl B (MAH) IPOTPaMMBI AASL 9AEKTPOHHBIX BBIYHC-
AUTeAbHBIX MAIIMH, HAXOAIMuecs Ha TeppuTtopun PO.

I'OCT P 7.0.56-2017 uHPOPMAIIMOHHBIA pecypc
OIpeAeAsieT KaK 0OBeKT, SBASIOIMUICS UCTOYHUKOM HH-
popManu, NpeACTaBAEHHOM B AF00OI 3HAKOBOI CHCTe-
Me, Ha AI06OM HOCHUTeAe.

Boobuie, ¢ napopManMOHHBIMU pecypcamu B Poc-
cuiickoii Qepepaliiu CAOXKHAACH HHTEPECHAS CHTYAIIU.
Maao xrto momHHT, 4TO B 3akoHe 1995 r. «O6 undpop-
Malnuy, MHPOPMATH3ALMM MU 3amuTe HHPOPMAIUMI>
ompepeAseHHe HMHQOPMALMOHHBIX PECypcoB AABAAOCDH
(MHPOpMALMOHHDIE PECYPCHI — OTAEAbHbIE AOKYMEHTHI
U OTAEAbHBIE MaCCHBBI AOKYMEHTOB, AOKYMEHTBI U Mac-
CHBbl AOKyMEHTOB B MHQOPMALMOHHDbIX cucreMax (6u-
0AMOTeKAX, apXHBaX, POHAAX, DAHKAX AQHHDIX, APYTUX HH-
dopmanmonnsix cucremax) [4]. ITorom, mocae npunsTUs
B 2006 r. 3akoHa «O6 nHPOpMaruy, HHPOPMALUOHHBIX
TEXHOAOTHSX H O 3aIfUTe HHPOPMAIIHU >, ONpeAeAeHHe
MHOOPMAITMOHHBIX PECYPCOB U3 3aKOHA HCUE3A0.

IToMHMO KOCBEHHOTO OIIpeAEGAeHHs, KOTOpOe IIO-
3BOASIET OIPEACAHTD, UTO SABAAETCS MHPOPMAITMOHHBIM
pecypcoM, BHeCeHHble H3MEHEHUS perAaMeHTHpPYIOT
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psia 06s13aTeABHBIX TpebOBaHHIL, KOTOpbIe ¢ 1 OKTAOps
2023 r. AOAXKHBI HCTIOAHSATH BAAAEABITHI HHPOPMAIMOH-
HOTO Pecypca, rae IPUMEeHSIOTCS HHPOPMAIIOHHbIE TeX-
HOAOTHH TIPEAOCTABACHHSI MHYOPMAIINK HA OCHOBe cOo-
Pa, CUCTEeMATH3ALUK M AaHAAM3A CBEACHHI, OTHOCAIIUXCS
K IIPEeAIIOYTEHUSIM II0Ab30BaTeAell cerr MIHTepHeT, Haxo-
admuxcst Ha Tepputopun Poccniickoit Oepepanum. Ha-
IpuUMep, Hy>kHO UHGOPMUPOBATh MOAB3OBAaTEAEH O pa-
60Te AATOPUTMOB M PA3MECTUTDb HA PYCCKOM SI3BIKE AASL
CBOOOAHOTrO 1 6ECIIAATHOTO AOCTYIIA HA pecypce IpaBH-
AQ TIPMEeHEHMUS AAHHBIX TeXHOAOTHI.

OAHaKO CpeAM MUHYCOB BHECEHHBIX HM3MeHEHHI
HeAb3s He OTMETHUTB, ITO COOp U crcTeMaTU3aust HHGOp-
MAliHY, AaHAAUTHKA U IPEAOCTABACHIE AQHHBIX IIOTpe0y-
IOT TIPUBACUEHHS AOIIOAHHTEABHBIX KBAAU(QHUIMPOBAH-
HbBIX PeCypCOB, YTO O3HAYaeT IIOBBLIIIeHHe (HHAHCOBOM
HATrpy3KHU Ha BAAAEAbIIeB HHPOPMAIMOHHBIX PeCypCOB.

ITo MHEHHMIO aBTOPOB, UMeET CMBICA IIPEAYCMOTPETD
BO3MOXXHOCTDb 3allpeTa Ha HCIIOAb30BAHHE OIPEACACH-
HOI HHGOPMALH O IIOAB30BATEAE, YTO YPABHSIAO ObI BCeX
YYACTHHKOB XO3SIICTBEHHOTO 000pOTa, MOCKOABKY HHO-
CTpaHHbIe IAAT$OPMBI Y3Ke 00SI3aHBI COOAI0AATD AHAAO-
TUYHbIE ITOAOXKEHUS B paMkax Peraamenra NO 2016/679
Espomneiickoro mapaamenta m Cosera Espomeiickoro
Coro3a «O samure PpusHIeCKHX AUL IpH 06pabOTKe mep-
COHAABHBIX AQHHBIX M O CBOOOAHOM OOpalljeHHH TaKuxX
AQHHBIX, a TaKke 06 oT™ene Aupexrusst 95/46/EC (06-
LMi1 perAAMEHT O 3aljuTe IePCOHAABHBIX AAHHBIX) > [S].

PaccMaTpuBas peKOMEHAATEABHbIE CHCTEMBl KaK
CyOTEeXHOAOTHH HCKYCCTBEHHOIO HHTEAAEKTa, IIPeA-
Aoxum cBoe onpepesenve M. Ilo mamemy mHeHwmIo,
HCKYCCTBEHHBIN MHTEAAEKT — 9TO IPEeXAe BCEero mpo-
I'PaMMHBIA KOA, UCIIOAHSAEMBIN Ha KOHKPETHOM amllapaT-
HOM maaTgopMe (KOMIbIOTEPHON TexXHHKe). AAHHbII
IPOrPaMMHBIH KOA Ha SI3bIKe BHICOKOTO YPOBHS PEaAH3Y-
eT aBTOPCKHI1 AATOPUTM ITOBEACHHS OIIPEASACHHOM HH-
$OpMaIMOHHOMN CHCTEMBI HCKYCCTBEHHOTO MHTEAAEKTR,
HMeIOIell BO3MOXKHOCTD, HAKATIAMBASI AQHHbIE, O0ydIaTh-
cs1 B Iporecce BbIpaboTKy pemenust [6].

CymecTBeHHBIH HayyHbBI BKAAA B Pa3BUTHE IIpa-
BOBOTO PEryAMPOBAaHHS AEATEAbHOCTH CHUCTEM HCKYC-
CTBEHHOT'O MHTEAAEKTAa M HCCACAOBAHHE ero IMOHSATHA
BHECAM TaKue Bepymjue yuensie, kak F0.M. Barypun [7],
A.A. Kapuxus [8, 9], A.B. Mun6aaees [10], A.B. Mopo-
308 [11,12], TL.M. Mopxar [13] u B.5. Haymos [ 14, 15].

MBbI >xe IbITaeMCsl OLIEHUTh MHHYCBI U IIAIOCHI PeKO-
MEHAATEABHBIX TEXHOAOTUI B HOBOH TPAKTOBKE 3aKOHA,
IIOHHMMAsi, 4TO, C OAHOM CTOPOHBI, CTOUT BOIIPOC O 3aIfH-
Te MHTePeCOB IPOCTHIX IPAKAAH IIPH MOAYIEHHH AOCTO-
BEPHOM U ITOA€3HON HHPOPMAIMHU O TOBAPAX U YCAYTaX,
C APYTO1 CTOPOHBI, 3TO AOIIOAHUTEABHBIE PACXOADI IOPHU-
AMYECKUX AMI] M HpPeATIpUHMMaTeAeldl Ha OpraHH3aIlUIo
AeSATeAbHOCTH B HHTEPHeTe.

ITopBOAs WTOr HameMy KpaTKOMY Hay4yHOMY MC-
CA€AOBAHUIO, Mbl XOTUM CAEAATh BBIBOA, YTO PEKOMEH-
AaTeAbHbIE TEXHOAOTHMHM MOXHO CYHUTAaTh OAHHMM M3 Ha-
IIPAaBAEHUI BHEADEHHSI TEXHOAOTHMH HCKYCCTBEHHOIO
HHTEAAEKTA IIPY OPraHU3aluK PaboTel MHGOPMAIIHOH-
HBIX pecypcoB B ceTH VIHTepHeT, mpu 3TOM OCHOBHOI
AKIIEHT AOAXKEH OBITh CA€AQH Ha IIPO3PaYHOCTH AATOPHT-
MOB B I]@ASIX 3aIJUTBI IIPaB ITOAb30BaTeAeH B BUPTYaAb-
HOM npocrpaHcTBe. ITpo3payHOCTh aATOPUTMOB CTaHO-
BUTCSI CBOeOOpasHON (GOPMOI KOHTPOAS FOCYAApCTBa
3a BAaAeAbLIaMH MHOPMAIMOHHBIX pecypcoB. Kcmoap-
30BaHHE PEKOMEHAATEAbHbIX TEXHOAOTUH AAS aHAAM3A
C TIOMOIIbIO CUCTEM HCKYCCTBEHHOTO MHTEAAEKTA IpPeA-
MIOYTEHH HHTePHEeT-TIOAb30BaTeACH ITOKA HAXOAUTCS Ha
HaYaAbHOM OTaIle MPABOBOTO PEryAMPOBAaHMUSA, U 3AECh
Ba)XHO OIPEAEAUTb TPAHUIBI NPUMEHEHUS PEKOMEH-
AaTeAbHBIX aAropurMoB. IIpocroe yxaszanme Ha caiiTe
O IPHMEHEHHH PEeKOMEHAATEAbHbIX TEXHOAOTHMI MaAO-
93¢ PeKTHBHO AAS 3aIUTH HHTEPECOB II0Ab30BaTeAei. ITo
HalleMy MHEHHUIO, TpeOyeTCsl YKa3bIBaTh He TOABKO paKT
IIPUMEHEHHS PEKOMEHAATEABHBIX TEXHOAOTHI, HO U TO,
KaKue AAHHbIE MCIIOAb3YIOTCS B PEKOMEHAATEAbHOM CH-
creme. JTO TIOMOTAEeT MOHATh, HA OCHOBAHHHU Yero aATo-
PUTM IIPMHUMAET pelleHHe IMPeAOCTaBUTh Te€ MAU UHbIe
PpexoMeHAALUM.

B uTore mpu coBepieHCTBOBAaHMU 3aKOHOAATEAb-
cTBa B MHPOPMAIIMOHHOM cdepe HEOOXOANMO yperyAu-
poBaTh cOOp, AHAAU3 U IIPEAOCTABACHHE ITOAb30OBATEAIO
MHQOPMAIIHH, BHI3bIBAIOIIME Y IIOAB30BATEAS ONIPEASACH-
HBIM MHTepecC.

ITeabto M3MeHeHui B 3aK0H 06 HHPOPMALUE HBIAO
OIIpEAEAUTH IPaBHAA COOpPa AQHHBIX O IIPEATIOYTEHUH
IOAb30BaTeAs MHPOPMAIMOHHBIX PECypCoB, a TaKKe
YIIOPSIAOYUTD COOP IEePCOHAABHBIX AAHHbBIX. OAHAKO, IO
HallleMy MHEHHIO, yTBePXKAATh, 4TO 9TH U3MEHEHHUs IIPH-
BEAM K IIOAHOMY pelleHHIO IPOOAEMBI, ellle PaHo.
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Mudopmaums o6 astope
M.C. YepHbiwos — marnctpant Cankr-letepbyprekoro
roCyapCTBEHHOO YHUBEPCHUTETA

AnHotaupus. B pabote nccnepytorcs npobnemHsie Bonpocel
NPABA MHTENNEKTYQNbHOM COBCTBEHHOCTH, BO3HMKLLME

B CBSI3M C PA3BUTUEM F€HEPATUBHBIX MOLIENEN UCKYCCTBEH-
HOTO MHTENNEKTA, CMOCOBHBIX MO 3ANPOCY reHePUPOBATL
TEKCT, n306paxeHue, menoamio 1 T.4. ABTop cocpepoTo-
YMNCS HO pAcnpeneneHnM MHTENNEKTYAbHBIX NPABA Ha
creHepupoBaHHbii M koHTeHT. B 31Ol npobneme Bbige-
nsoTcs ABa acnekta: 1) npoussegerue 6bino B KAKOM-TO
YACTU CrEHEPUPOBAHO, HO B €r0 CO3MAHUM NMPOCEXMBA -
€TCsl TBOPYECKMIt BKNAA YenoBeka; 2) nponsseaeHme Gbino
CrEHEPUPOBAHO LIENMKOM 6e3 4ENOBEYECKOTO TBOPHECKOTO
yuactus. [TogyepkuBaeTcs CNOXHOCTb eiMHOTO onpeaene-
Hus noHsiTs MM 1M3-3a ero komnnekcHoCTU. AKTyansHOCTb
npo6nembl BbI3BAHA MOBCEMECTHBIM M MACCOBBIM UCMOMb30-
BAHMEM reHepaTHBHbIX mogeneit MM, uto Bpocaert Bbisos
AencTeytollemy 3akoHopaTtenbcTy. CaenaH BbIBOA O TOM,
4YTO K TBOpHeCKO;I 0eaTesibHOCTH CI'IOCO6eH TOJIbKO YenoeBek,
a MM MoxeT nuLlb OCyLLECTBASITL CIOXHYIO MEXAHUYECKYIO
KOMMUASLMIO 3Arpy>KeHHbIX B HErO Pe3ynbTaToB.
[leAcTBYIOWMIA POCCUMICKMIA 30KOH NO3BOMSET CYMTATL ABTO-
POM TOMBKO YENOBEKd, MPU STOM HET HUKAKMX MPEnsTCTBUA
K ToMy, 4To6bI cuntats MM nHctpymeHToM TBOpUECTBa

M HOJEnsTb YeNOBEKA UBTOPCKMMM MPABAMM B OTHOLLE-

HWUU CTEHEPUPOBAHHOIO NPOU3BEAEHNA, €CIUM MPU 3TOM
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MpOCNexXMBAETCs ero TBOPUYeckui Bknag. Bonpoc o pac-
NPeaeneHnm MHTENNEKTYANbHbIX NPAB HA NPOU3BEAEHMS,
CreHepUpOoBaHHbIEe 6€3 TBOPYECKOTO YHACTUS YeNoBeKd,
BOSXeH BbiTb MPSMO PeLLEeH 30KOHOAATENEM, MOTOMY YTO
Ha 3TO ecTb 3anpoc y obwectsa u busHeca. Mccneposanue
CYLLECTBYIOLIMX B JOKTPMHE 3AKOHOAATENbHbBIX KOHLEMLMHA
pacrnpeneneHus NPAB HA CreHePUPOBAHHbIE TPOU3BELEHMS
nokasano, 4to Hanbonee yaAYHOM ANsi PEANU3ALMM B POC-
CHIICKOM 30KOHOAATENBCTBE BYAET AHTPOMOLEHTPHUYECKAS
KOHLEMNUMs, B PAOMKAX KOTOPOK asTop paboThl npeanaraet
HOBENSATb UCKITIOYUTENbHBIM MPABOM KOHEYHOTO MOMb30BA -
Tens, cOpPMyIIMPOBABLLENO 3ANPOC K HerpoceTu. Takoe
MCKIIOYUTENBHOE MPABO NPEANAraeTcs OrPAHUYUTL CPOKOM
LENCTBUS B OAMH KANEHAAPHBIM rod. TorAa y aToro y nosb-
3oBaTenei Byger CTUMyN OMIAYMBATE AOCTYM K HEMPOCETH,
a paspaboTynkm ByayT Nony4aTb GUHAHCMPOBAHKE HA
paseuTus TexHonormit M.

Kniouesble cnosa: MCKyCCTBeHHbIlji MHTENNEKT, UHTENNEKTY -
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Abstract. The article explores the problematic issues of
intellectual property rights arising in connection with the
development of generative models of artificial intelligence
capable of generating text, image, melody, etc. The
author focuses on revealing the problematic issue of how
intellectual property rights to Al-generated content should
be allocated. Two aspects of this problem are emphasized:
1) the work was generated in some part, but its creation

is traced by human creative contribution; 2) the work was
generated entirely without human creative participation.
The complexity of a single definition of the Al concept

due fo its complexity is emphasized. The relevance of

the problem is caused by the widespread and mass use

of generative Al models, which challenges the current
legislation. It is concluded that only human beings are
capable of creative activity, and Al is capable only of
complex automatic compilation of the results loaded into

it. The current Russian law allows only a human being to
be considered an author, while there are no obstacles in
considering Al as a creative tool and granting a human
being copyright over the generated work, if his creative
contribution is traced. The issue of allocation of intellectual
rights to the works generated without human creative input
should be directly solved by the legislator, because there
is a demand for it from society and business. The study of
existing doctrinal legislative concepts of distribution of rights
to generated works has shown that the most successful for
realization in the Russian legislation will be anthropocentric
concept, in the framework of which the author of the paper
proposes to grant an exclusive right to the end user who
formulated a request to the neural network. This exclusive
right is proposed to be limited to one calendar year. As a
consequence, users will have an incentive to pay for access
to the neural network, and developers will receive funding
for the development of their technology.
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BBEOEHWME

Hckyccrennbrit unteasext (aaree — M) — aT0 oaHa
M3 CaMbIX AMHAMHYHO PA3BHUBAIOLUXCS M IPOPBIBHBIX
obAacTell HAYKM M TEXHUKH, OKA3bIBAIOMIAS BCe OOAb-
Iee BAMSIHEIE HA Bce cdepbl XKU3HU oOmecTBa. B camom
mupokoM cMbicae mop MM moppasymeBaroTcs KOMIIbIO-
TepHble CHUCTEMbl, BBIIOAHSIOIIME PA3AMYHbIE 3aAAUH,
KOTOpBIe B IIPOIIAOM MOTAHU OBITH pelleHbl TOABKO yCHU-
AMSIMH YeAOBedeckoro uarearekTa [ 1]. MU MoxeT 6bITh
HCIIOAb30BAH AASI BHIIIOAHEHHS CAMBIX PAa3HbIX 3aAa4: OT
MIOAAEPKAHHS AUAAOTA C TOAB30BATEAEM B BUPTYaABHOM
IPOCTPAHCTBE AO IIOCTPOEHMS TOYHBIX MEAMITMHCKHX
IIPOTHO30B.

B mocaepHHe TOABI B OOIECTBEHHON AMCKYCCHH
OYeHb AKTYaABHBIM CTAA BOIIPOC O TOM, KAKHM 06pa3oM
CAEAYeT B3aKpeNASTh HMHTEAAEKTyaAbHble (aBTOpCKHe
U UCKAIOUUTEABHBIE ) IpaBa Ha creHepuposanHbi YIH
KOHTEHT U CAGAYeT AU BOOOIe IPEAOCTABAATH CreHe-
PUPOBAHHBIM IIPOM3BEACHISM KaKyI0-AMOO IIPaBOBYIO
oxpaHy. Taxoil e BOIIPOC CTOUT U IlepeA POCCUICKUM
3aKOHOAATEAEM, KOTOPOMY PaHO HAM IIO3AHO IIPHAETCS
YIUTBIBATb B CBOEM PEryAHPOBAHHU PabOTy CTpeMu-
TeAbHO Pa3BHBAIOIIUXCS TeXHOAOTHI B cpepe MM, Orto
6pocaeT BBI3OB COBPEMEHHOMY IIPABYy HHTEAAEKTYaAb-
HoIt cobctBeHHOCTH. OT Ccriocoba pemrenns 0603HaYeH-
HOIT IIPOOAEMBI 3aBUCHT MHOTO€: TeMIIsl passurus M1,
pasBUTHe HAIIMOHAABHON 9KOHOMHEKH, CyAbOa KYABTYp-
HOT'O HACAGAHUS YEAOBEYECTBA B LIEAOM.

OO6DeKTOM HCCAEAOBAHUS B AQHHON paboTe sBAS-
eTCS ACATEABHOCTD reHepaTHBHBIX Mopeaeit MIM B kon-
TEeKCTe IpaBa MHTEAAEKTYAaAbHOH coOCTBeHHOCTH. ['e-
HepaTuBHbIM VI cumTaeTcs KOMIBIOTEPHBIN AATOPHTM,
[IPOLIEAIINIT MAIIMHHOE OOyYeHHe U CIIOCOOHBIN reHe-
PHPOBaTh IO 3aMPOCY MOAb30BATEAS] HOBYIO HHOpMa-
nuio (Texct, n3o6paxenue uau ayano) [2] B Bupe Tek-
CTOBBIX, Ay AMOBU3YAABHBIX HAM HHBIX OTOOPaXKeHHIL.

B Hacrosmeit paboTe HMCCAeAYeTCS BO3MOXHOCTb
IPeAOCTaBACHHS IIPABOBOM OXPaHbI IIPOM3BEACHHSM,
B CO3AAQHHH KOTOpPbIX y4yacTBoBaa MI1. ABTOp BbIAe-
ASIeT B YKA3aHHOM IIPOOAeMe ABA CAEAYIOLIUX AaCIlek-
Ta: 1) B CO3AQHHMH CreHepHPOBAHHOTO MPOU3BEACHH
IIPOCAEXKUBAETCS TBOPYECKUH BKAAA UEAOBEKA-aBTOPA,
2) pousBepeHHe OBIAO CTeHEPHPOBAHO 6e3 deroBede-
CKOTO TBOPYeCKOro ydactusi. UTOOBI COCPEAOTOUUTHCS
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Ha PAacKPHITHHU YKa3aHHBIX BOIIPOCOB, aBTOP CO3HATEABHO
He 3aTparMBaeT CyLIeCTBYIOLIYI0 B IPaKTHKe IpoOAeMy
MAaCCOBOT'O HCITOAb30BAHMUS ITPOU3BEAEHUH, 3alIUIIeHHBIX
ABTOPCKHUM IIPABOM, AASL LjeAell MAIIMHHOTO OOy4eHus.

HccaepoBanue ommpaercs: Ha paboThI CIIELHAANCTOB
B cdepe mpasa, B yactHoctu B.B. Apxumnosa, A.B. bpa-
tycp, B.C. Burko, B.O. Kaasgruna, O.A. KpacaBuukosa,
E.E. Kupcanoso#t, M.A. Koaszpopd, IL.M. MopxaTa,
B.b. Haymosa, M.B. ITonkuna, A.M. Peppkunoit, A.M. Ca-
BeabeBa, E.IT. Cecurnkoro, A.A. Troapkanosa, MLA. ®epo-
toBa, I.Q. Illepurenesmya, P.M. SIHKoBCcKOTO M AD.

ITean HacTOSIIEH pabOTHI — PaCcKpbITh 002 aceKTa
3QIBACHHOM IPOOAEMBL M B UTOTe IIPEAAOXKUTH aBTOP-
CKHI1 CIIOCO6 ee pelleHus], a TakKe PAacCMOTPeTh U IIpo-
KOMMEHTHPOBATD CYIeCTBYION[UE B AOKTPHHE U IIPAKTH-
Ke KOHIIEIIIUH PACIpeAeAeHUs] HHTEAACKTYaAbHBIX IIPaB
HAa CreHepHPOBAHHbII KOHTEHT.

AAst poocTrDKeHUST 0603HAYEHHOT 11eAU B paboTe BbI-
ITIOAHEHBI CACAYIOIIHE 3aAAUH:

1) AQHO OIpeAeAeHUe TIOHATHS «MCKYCCTBEHHBII
HNHTEAACKT > ;

2) HCCAGAOBAHO COAEPIKaHUe TIOHATUS. «TBOPYeCKas
AESITEABHOCTD>;

3) u3y4eH BOIPOC O AOTTYCTUMOCTHU MIPUIHAHHUSI
pabotsl rereparuHOro MM TBOpuecKOi AesiTEAD-
HOCTBIO;

4) PaccMOTpEHbI CAY4aH, KOTA2 COBPEMEHHOE 3aKO-
HOAQTEABbCTBO IIPH3HAET YeAOBeYeCKOoe aBTOPCTBO
B OTHOIIEHUH IIPOU3BEAEHIS], B CO3AQHHH KOTOPOTO
OBLA 3aA€NICTBOBAH reHeparuBHbi 11;

S) BBIMOAHEH 0630p CYIIECTBYIOIUX B AOKTPUHE KOH-
IeNIMI PACcTIPeACACHHUS HHTEAACKTYaAbHBIX ITPaB Ha
CreHepUpOBaHHbIE IPOU3BEACHHUS, He COAepIKaliue
TBOPYECKOTO BKAAAA YEAOBEKA;

6) chopMyAMpOBaHa aBTOPCKAst 3aKOHOAATEAbHAS
KOHI[eIIIIHS paCIpeAeAHMs [IPAB HA CreHepUPOBaH-
HOe ITPOM3BEAEHNUE, B CO3AAHUHI KOTOPOTO OTCYT-
CTBYET TBOPYECKHI BKAAA YEAOBEKA.

MOHATUE MCKYCCTBEHHOTO MHTEJIJTEKTA

B nayunsiit o6opot tepmun M 651a BBepeH AKOHOM
Maxxaprtu B 1956 r. B 3HaUEHUH HHTEAAEKTYAABHBIX KOM-
nbloTepHbIX nporpamM [3]. OAHAKO 1O HIHEIHHUIT AeHD
CIIELJHAAKCTHI He BBIPA0OTAAU OOIIEIIPUHSATOrO OIpeAe-
Aenmst U [4]. Ha 06beM 1 copep>KaHue TePMUHA BAU-
sIeT TO, KaKhe 3aAauM pelllaeT UCCAEAOBATEAb U K KAKOM
HAyYHO! 0OAACTH OH IPHHAAAEXKUT — IICUXOAOTUH, PpU-
Aocoduu u T.A [S]. Tak, COBETCKHI CHEIHAAUCT B 06Aa-
CTH KI/I6epHeTI/IKI/I A.A. IlocrieaoB B koHnIie 1970-x ropo0B
oTMedas, 4TO Teopermdeckue mpobaemsr MU mccaeay-
IOTCS Ha CThIKe $UAOCO(HUHM, ICUXOAOTUH, AUHTBUCTHKH,
CEMHOTHKH, AOTHKH, TUKH, 2 HEOOXOAUMBIM HHCTPYMEH-
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TOM IIOCTPOEHHsI GOPMAABHBIX MOAEAEH K IIPUKAAAHBIX
HMHTEAAEKTYAAbHBIX CHUCTEM SIBASIOTCS METOABI M CPeA-
CTBa NPHKAAQAHON MaTeMaTHKU (BKAKOYAs IPUKAAAHYIO
AOTHIKY), TEOPHH CHCTEM, TEOPHH YIPaBACHHS, HHPOP-
MATHUKH U BBIYMCAHTEABHOH TEXHHKH, IPOIPaMMHpPOBa-
Hus [6]. DTO AMIIHMI pa3 AOKA3bIBAET, YTO AATh EAUHOE
onpepeaenue nousaTuio M BecbMa cA0XHO.

ABTOpBI KOHIIEIIINH «POOOIPaBas» BBIACASIIOT CAe-
AyIoIie KaloueBble Xxapakrepuctuku MI:

® anIapaTHOE BOIAOLIEHHUE He SIBASeTCS TAABHBIM,

Tak Kak MM — aTo0 mpexae Bcero aAropuryM, a He

pusmIecKuil 06beKT;

e I mpeamoAaraer crocoOHOCTb AaHAAMBHPOBATD

OKPYXKaIOIIYIO CPEAY;

e cucrema MM 06AapaeT HEKOTOPOIT CTENEHbBIO AaBTO-

HOMHOCTH B PeaAM3aIIUH AATOPUTMA;

e rexnoaorus VI, kak mpaBuAo, mpeanoAaraer cro-

COOHOCTb CAMOOOYUEHNS;

® HAAWYHE <UHTEAAEKTYaAbHOCTH>, KOTOPas HHOTAQ

OITMCHIBAETCS Yepe3 KATeTOPHHU «Pa3yMHOCTH>,

«PaLHOHAABHOCTH> HAU IIPOCTO Yepe3 CIocob-

HOCTb «MbICAUTD, KaK Y€AOBEK>, HAU «ACHCTBOBATD,

KaK YeAOBEK>>, BO BCEX UAM B Y3KO OIIPeAEAEHHbIX

ob6crosTeabcrBax [7].

BO3SHHUKAIOT X Pa3HOTAACHS B IIeA€COOOPa3HOCTH Cy-
IeCTBOBAHMS T€PMUHA <«MCKYCCTBEHHBIH HHTEAAEKT>,
TaK KaK B CaMOM IIMPOKOM CMbICA€ OH YIOTpebasieTcs
CKOpee KaK PUTOPHUYECKHUIT IpHeM, KOTOPBIM 0603HaYa-
€TCsI OOBIYHbIN AATOPUTM MAM KOMIIBIOTEPHAS IIPOTPaM-
Ma, a IIOTOMY B CTPOTO Hay4HOM CMbICA€ 3TOT TePMUH
u36bITOueH (B TO JXe BpeMs IPH OTIPeAEACHHOM MOAXOAE
TaKOe CAOBOYIOTpeOAeHHe MOXKEeT MMeTb cMbica) [8].
CrierjMaAuCcTbl OTMEYAIOT, YTO GOABIIMHCTBO IIPOTHBO-
peunii B TpakToBKe TepmuHa MM cocrouT B TOM, uTO
KaXKABIH ITbITAETCS HAACAMTD €rO CMBICAOM, KOTOPBIi OH
BKAAADBIBA€T B CAOBO <HHTEAAEKT>, XOTS B COCTaBe Tep-
MUHA «HCKYCCTBEHHBI MHTEAAEKT>» ITO IIPOCTO MeTa-
popudeckoe HazBaHHe, KOTOPOE IPUAYMAAH €TO POAO-
HavaAbHUKH [9].

Taxum 06pasom, IOUCK U POPMyAHpPOBaHUE ObIITe-
NpHUHATOTO onpeaeseHus nousatus MM caeayer cunrars
OTAEABHOM IIPOOAEMOTA.

Aast ompepeaenns nonsarus M B Hacrosmern pa-
Oore GyaeT HCIOAB30BaTbCS AedpuHMINMS, AaHHAs B Ha-
IIMOHAABHOM cTpaTerun passurusa VI, yreepsxpeHHOM
Yxazom Ilpesupenra PO or 10.10.2019 Ne 490, B xoro-
poit moa MM nmoHnMaercs KOMIAEKC TEXHOAOTHMYECKHX
peLIeHMi, MO3BOASIONIMM UMUTHPOBATh KOIHMTHBHBIE
dyHKHMHE YeroBeKa (BKAOUAs camMOOby4eHHE M IIOHCK
pelneHuil 6e3 3apaHee 3aAAHHOTO AATOPHTMA) H IOAY-
YaTh IIPU BBHIITOAHEHHH KOHKPETHBIX 3aAad Pe3yAbTATHI,
COIIOCTAaBHMble KaK MHUHHUMYM C PE3yABTATAMM HHTEA-
AEKTYaABHOM AeSTeAbHOCTH yeAoBeka. Kommaekc TexHo-
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AOTUYECKUX peIleHU BKAIOYAeT B Ce0sl MHPOPMALUOH-
HO-KOMMYHHKAIIMOHHYIO HHPPACTPYKTYPY, IPOTPaMMHOE
obecrievenue (B TOM 4KCA€ TO, B KOTOPOM HUCTIOAB3YIOTCS
METOABI MAIIMHHOTO O0y4eHH ), IIPOLIECCHI H CEPBHCHI IO
00paboTKe AQHHBIX U TIOUCKY pemeruit. OAHAKO caepayeT
HMeTb B BHAY, UTO U 3TO OIIpeAeAeHHe KPUTHKYETCs HeKO-
TOPBIMH CITELJUAAMCTAMH 32 HEMIOAHOTY [ 8, c. 175-176].

Heo0X0AUMOCTD BBeACHHUS CIIELHIAABHOTO PEryAU-
poBaHuS OTHOUIeHMH, cBsA3aHHbIX ¢ MV, mpusnaercs
B 3apy0exXHBIX IpaBonopsiakax. Tak, B aexabpe 2023 r.
opraus Espomefickoro Corosa (Espomefickuit coser,
Espomeiickuit mapaamenT u EBpomeiickas Komuccus)
AOCTHUTAY TIOAHTHYECKOTO COTAACHS B OTHOLIEHHU 06-
VX OAOXKEHHUH TeKcTa 3aKOHA 06 HCKYCCTBEHHOM HH-
TEAAEKTe, KOTOPDII MOKET OBITh IIPHHST B OAIDKaIIMe
HecKoAbKO Aet [10].

C ToukM 3peHHs COBPeMEHHOTO POCCHICKOro Ipa-
Ba MHTEAAEKTyaAbHOM cobcrBeHHOCTH IV MOKHO pac-
CMaTpHBaTh Kak nporpamMmy aast OBM. B coorsercrsun
co cr. 1261 I'paxpanckoro koaekca (pasee — 'K PD)
[11] nporpammoii aas OBM siBAsieTCS peACTaBACHHAS
B 00'beKTHBHOM (OopMe COBOKYITHOCTb AAHHBIX U KOMAHA,
IpeAHa3HAYeHHBIX AAS QYHKITMOHUpPOBaHU DBM u aApy-
TUX KOMIIbIOT€PHBIX YCTPOHCTB B IT€ASX IOAYIEHHS OTIpe-
AEASHHOTO Pe3yAbTaTa.

Heo6xoaumbiM ycaoBueM cymecrBoBanus VI ss-
AdeTCS HaAMYue OIpeAeAeHHOH IudpoBoil $opMbl,
B PaMKaX KOTOpOit OH $yHKIMOHUPYeT. T'akoBoit MOXeT
BBICTYTIaTh, Harpumep, Kubepdusnueckas cucrema (3a-
IylleHHas Ha KOMIIBIOTEpe IPOrpamMMa) UAU ApyTas Uc-
kyccrBennas cucrema [12]. [LM. Mopxar aas 0603Ha-
wenus cuctemsl — Hocuteast U (06mpekra, ycTpoiicTsa,
areHTa) MCIOAb3yeT MOHATHE IOHATA HCKYCCTBEHHOTO
uHTeAAekTa [4, c. S].

C Teopernyeckux mosunuit MM Moxer 6bITh BHY-
TpeHHe TIOAPA3ACACH Ha «CHABHbIN> (YHUBEpPCaAbHDIi )
U «CAabbrit»> (mpukaapnoit). «Caabprit» MU crenu-
AABHO CO3AAETCS AASI PeleHHs OIPEACACHHOTO KpyTa
3aAa4, BCAGACTBHE Yero ero MOXKHO BOCIPHHUMATDb Kak
UHCTPYMEHT OTpaHMYeHHOro npumMeHeHus. Hampumep,
«cAabbiM» MM siBAsieTcs HeHpOCeTb AASL TeHepariuu
usobpaxennit Midjourney. «Cmappii» M — a10
TMITOTETHYECKUM TUN TexHoAoruu M, cnocobHbiin A0-
CTHYb M IPEBBICUTH CIIOCOOHOCTH YeAOBEYECKOTO HH-
TeAAEKTa U pelaTh HeorpaHMYeHHbIH CIIeKTp 3aaad [13].
Teopusa «cuapbHOro>» MU mpeanosaraeT, 4To KOMIIbIO-
Tepbl MOT'YT IPHOOPECTH CIIOCOOHOCTD MBICAUTD H 0CO3-
HABaTh ce0s KAK MUHIMYM Ha YPOBHE YeAOBeKa, a B CO-
OTBETCTBUH C TeOpHel «caaboro> MU texuosornn VI
He COOTBETCTBYIOT YeAOBEYECKOMY UHTEAAEKTY U IIPHMe-
HSIIOTCS y3KOCTIeJHAAM3HPOBAHHbIM 06pasoM (Tipu aToM,
OAHAKO, B 9TOM KOHKPETHOH 00AACTH OHH 3HAUMTEABHO
TIPEBOCXOAAT CIIOCOOHOCTHU AI060rO0 YeaoBeka) [7, c. 46].

B mocaeanne roapl B ”HGOPMAIIMOHHOM IIPOCTPaH-
CTBE CTaAa OYeHb 3aMeTHA AEATEAbHOCTb TeHePaTHBHbIX
mopeaeit U, renepupyromuxexctsi [ 14], uso6paxenns
[15] u 1.A. TakoBsiMu sBasioTcst, Hanpumep, ChatGPT
(renepuposanue tekcros), DALL-E u Midjourney (re-
HepupoBaHHe usobpaxenuit), Soundraw (renepuposa-
HHe MY3bIKAABHBIX IPOU3BEACHHIT) H T.A. DTH U APyTHE
mopean MU, ¢yHKIMOHMpPOBaHME KOTOPBIX SBASIETCS
OCHOBHBIM 00'€KTOM HCCAEAOBAHHS B HACTOsIIIe pabo-
Te, KaK Pa3 OTHOCSTCS K «cAaboit>» Bapuaruu M. B ot-
HOIIIEHUH ITOAOOHBIX THTEAAEKTYAAbHBIX KOMIIbIOTEPHbIX
CHCTEM TaloKe IPHHATO HCIIOAb30BATb IOHSTHE <HeMH-
poHHas ceTb> («<HelpoceTb> ). Helfpocerb — 3T0 0AMH
U3 CIOCOOOB PeaAM3aliuy UCKYCCTBEHHOTO MHTEAAEKTA,
a HelfpOCeTeBOe IPOTrPAMMHOE ObecredeHne — 3TO CO-
BpeMeHHAasl TeXHOAOTHsI, OCOOEHHOCTb KOTOPOIl 3aKAl0-
4aeTcs B TOM, YTO IPH PelleHHH KOHKPeTHBIX 33Aa4 OHa
3aAeHCTBYeT MeXaHHU3MBI, CXOXKHe C IIPOLIeCCOM JeAOBe-
JeCKOTO MbIIIAeHHUS. bAaropaps aToMy cucreMa MOXXeT
«camoo6y4aThcsi>» BHyTpH cebs [16].

MCKYCCTBEHHbIM MHTENEKT M MPABO
MHTENNEKTYANTbHOM COBCTBEHHOCTM

PesyabTar pesTeapHocTu reneparusaoro MM B nexoro-
PBIX CUTYallUsAX HEOTAMYUM OT YyeAoBedeckoro. B 2022 r.
KapTuHa «IIpocTpancTBeHHBIH TEaTp OIephl>, CreHepH-
poBanHas HeitpoceTbio Midjourney, moayumnaa npusoBoe
MeCTO B OAHOM M3 HOMUHAIIMI Ha €XKEerOAHOM KOHKYP-
ce TBopuecrBa B mTare Koaopapo [17]. B 2023 r. cry-
AGHT POCCHIICKOTO YHHBEpPCHTETa HAITMCAA C IIOMOIIBIO
ChatGPT BbImycKHYIO KBaAMUKALIMOHHYIO paboTy,
KoTopas 3aTeM 6blaa ycremno samumena [ 18]. Muoro-
YHCAEHHbIE CreHepHPOBAHHbIE TEKCThI U M300paKeHHs
AABHO 3aIIOAOHHAU HHPOPMAIJMOHHOE POCTPAHCTBO.

9T U MHOTHe Apyrue IIpPUMepbl AeMOHCTPHPYIOT,
4TO «HeHpoceTeBOe TBOPYECTBO> YK€ CTAAO IIOBCe-
MEeCTHO pacIpOCTpaHeHHbIM sIBAeHUEeM. BcaepcTBHe aTO-
ro 0cobyI0 aKTyaAbHOCTb IpHOOpeTaeT mpobaeMa pac-
IpeACACHHS HHTEAACKTYAAbHBIX IIPAB Ha IIPOM3BEACHH,
B CO3AQHUH KOTOPBIX ydacTBoBaa M1

Ot cioco6a pereHns 0603HAYEHHOM IIPOOAEMSI OY-
AYT 3aBHCETD TEMITBI Pa3BUTHUS OTPACAU UCKYCCTBEHHOTO
HMHTEAACKTA M CTOUMOCTD UCITOAB30BaHHUS HHCTPYMEHTOB
c reneparusHbiM VM. Tawke ot atoro Oyaer 3aBuceTdb
CIIPOC Ha Pe3yAbTAThl 4eAOBEYECKOro TpyAa [19], moto-
My uTo M mospoasieT 3a MaAbIil IPOMEXXYTOK BpeMeHH
CO3AATb KOAOCCAABHOE KOAMYECTBO ITPOH3BEAEHHUIL.

OTa mpobaemMa yxe MOAYYHAA IPU3HAHIE HA TOCY-
AapcTBeHHOM ypoBHe B Poccuiickoit ®epepanum. Tax,
B KoHnnemuu pasBuTHS peryAMpoOBaHHSA OTHONICHUH
B cpepe TeXHOAOTHH MCKYCCTBEHHOTO HHTEAAEKTa U PO-
6oroTexuuku A0 2024 1., yrBepsxAeHHOM PacropsbkeHu-
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em ITpasureancrsa P® ot 19 aBrycra 2020 r. N 2129-p,
CTAaBUTCS 3324 HAMTH IIOAXOABI K PeIIeHHIO IIPOOAEMBI
0 TOM, IleAeCOOOPa3HO AW CYHTATh CreHepPHPOBAHHBIN
PE3YABTAT MIPOAYKTOM TBOPYECKOTO TPYAQ, & €CAH IieAe-
COOOpPa3HO, TO KTO AOAYKEH OBITH 0OAAAATEAEM HCKAIOYH-
TEeAbHBIX IIPAB HA TAKOM Pe3yAbTaT.

TakuM 00pa3oM, BaXKHO OLEHHTb C TOYKH 3peHIHs
AEHICTBYIOIIIETO POCCHUHCKOTO 3aKOHOAATEABCTBA BO3-
MOXKHOCTb ITPEAOCTABACHHUS IIPABOBOHM OXpaHBI CreHe-
PHPOBaHHBIM TIpOU3BeAeHISIM. IIpeacTaBaseTcs Takke,
9TO AASL HanboAee 9 PeKTUBHOTO PeryAUpOBAHISI MHO-
TOYMCACHHBIX OTHOIIEHHUI 110 B3aUMOAEHCTBHIO C TeHe-
patusubiM V1IN moTpebyercst pepopMUpOBaHIe OTAEAD-
HBIX MHCTUTYTOB POCCHUICKOTO IIPaBa HHTEAAEKTYaAbHOMI
COOCTBEHHOCTHL.

Crenmasucr B cdepe IOPUCIPYACHIIMU U LIUPPOBBIX
texHororuii A.A. TIOAbKaHOB OTMeYaeT, YTO HeOOXOAHU-
MO HAUHHATb BBOAUTD CIIELINAABHOE PETYAUPOBAHUE AAS
«caaboro>» MU yxe ceiyac, Tak KaK TEMIIbl Pa3BUTHS
oTpacau ouenb Bbicoku [20]. C aT0il MO3HUIHMElT MOXKHO
COTAACHTBCSL

Crarpu 1228, 1257 u 1259 I'K PO npsmo yxasrbiBa-
0T Ha TO, 9YTO OOBEKTOM aBTOPCKOIO IIPaBa MOXET ObITh
TOABKO Pe3yAbTAT, IMEIOLIHI TBOPUECKOE [IPOHCXOXKAL-
Hue'. CAepOBaTEABHO, YTOOBI OTBETUTH Ha BOIIPOC O TOM,
MOXXET AH CreHepHpPOBAHHOE IIPOU3BEACHHE IIOAYYUTD
IPaBOBYIO OXPaHY B ACHCTBYIOIEM POCCHICKOM IIPaBo-
HOPsIAKE, HEOOXOAMMO BBISICHUTH, BO3MOXKHO AM CUMTATD
TaKoe IPOU3BeAEHHe Pe3yAbTATOM TBOPUECKOTO TPYAQ.

Yro Takoe TBOpuecTBO? AHMCKYCCHSI O COAEpPYKAaHUHU
9TOTO IOHSTHA HMeeT cKopee GUAOCOPCKHI XapakKTep,
HEeXeAN I0PHANYECKH. MHOTrHe cOBpeMeHHbIe aBTOPHI
CXOASITCSI BO MHEHHHU O TOM, YTO AASI TBOPYECTBA CylIje-
CTBEHHOe 3HAaUeHHe HMeeT QpaKT TOTO, UYTO B XOAE TBOP-
9eCKO# paboThl aBTOP KCIIOAB3YeT CBOU AMYHOCTHBIE
kauectsa (paHTA3UIO, BOOOPASKEHUE, HHTYHIIHIO ), BCACA-
CTBHE Yero pe3yAbTaT TaKOH AESTEABHOCTH OXPaHSIeTCS
3aKOHOM B CHAY CaMOro ¢(akTa 3aBepHIeHHs aBTOPOM
CBOEI1 MHTEAAEKTYaAbHOI! AesTeabHOCTH [21].

B.A. AosoprieB oTMedas, YTO CUCTEMA IIPABOBOM OX-
PaHBI pe3yAbTATOB TBOPYECKON AeSITeAbHOCTU OCHOBAHA
Ha CO3UAATEABCKOM MpuHLuIe [22].

Wssecrnsrii coBerckuit nusuauct O.A. Kpacasuu-
KOB BBIAGASIA CACAYIOIIYIO KAIOUEBYIO XapaKTepPHCTHKY
TBOPYECKOTO TPYAQ: OH SIBASIETCSI yMCTBEHHbIM U CBSI3aH
CO 3HAYMTEABHBIM PACXOAOM HEpBHOM oHeprum [23].
Taroke yueHBIF yKasblBaa, YTO IO CBOEMY XapaKTepy
TBOPYECKHIL TPYA SIBASETCSI TPYAOM IIPOU3BOASIINM, A He
BOCIPOM3BOASIIUM, TaK KaK OH IOAPa3yMeBaeT CO3Aa-
Hie HOBOro. C TaKUM YTBEpP>KACHHEM HEAb3sl He COTAa-

' Ha >70 Takxe ykasaHo 8 ab3aue sTopom n. 80 MoctaHoenenus

Mnenyma BepxoeHoro Cypa PP ot 23.04.2019 N2 10.
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CHTDBCS, U TBOPUECTBO CAEAYeT BOCHPHHUMATb MMEHHO
KaK OCMbBICACHHYIO, BOAEBYIO H CO3UAATEABHYIO ACSTEAD-
HOCTb YeAOBeKa.

B AOKTpHHe aBTOPCKOTO IIpaBa BBIAEASIOTCS CyOb-
eKTHBHBIM U OOBEKTUBHBIA IIOAXOABI K I[TOHMMAHHIO
TBOPYECKOH AeATeAbHOCTH. Poccuiickuil 3aKOHOAATEAD
IPUAEPKUBAETCS CyOheKTHBHOTO MOAX0AR [24]. B ero
PaMKax yTBEpPXKAQeTCs, UTO MEeXAY AMYHOCTBIO aBTOpa
U IIPOM3BEACHUEM CYIeCTBYeT IpsIMasi CBsI3b, TaK Kak
[poU3BeAEHHE BBIPAXKAeT B cebe HHAUBHAYAABHOCTD
camoro asropa. Crarps 1257 I'K PO packpriBaer, 4T0o
ABTOPOM IIPOU3BEAECHHSI MOXKET ObITh IPAKAAHHH, TBOP-
JeCKHM TPYAOM KOTOPOTO OHO co3paHo. Bepxosnsrit Cyp,
PO B IlocranoBaenun Ilaenyma ot 23.04.2019 Ne 10
OTMETHA, YTO PE3yAbTATBI, CO3AAHHbIE C TOMOIIBIO TeX-
HHYECKHX CPEACTB B OTCYTCTBHE TBOPYECKOTO XapaKTepa
AESITEAPHOCTH Y€AOBEKa, 0ObeKTaMH aBTOPCKOIO IIpaBa
He sBAastorcs. o cymecty, Bepxosusiit Cya chopmyan-
POBAA Te3UCDI O TOM, YTO 1) KOHKPETHbIIl pe3yAbTaT HH-
TEAAEKTYAABHON AESTEABHOCTH IPHU3HAETCS OOBEKTOM
aBTOPCKOTO IIPaBa, €CAU OH CO3AAH TBOPUYECKHUM TPYAOM,
¥ 2) pe3yAbTaT MHTEAAEKTYAAbHOI AESITEAbHOCTH IPeA-
[IOAATaeTCsl CO3AAHHBIM TBOPYECKUM TPYAOM, €CAH He
AOKazaHo uHoe [25].

CAepOBaTeAbHO, B paMKaX AEHCTBYIONIETO POCCHI-
CKOTO TPa’KAAHCKOTO 3aKOHOAATEABCTBA ABTOPOM MOXKET
OBITH IIPU3HAH TOABKO YEAOBEK M TOABKO IIPU HAAWYMK
B €T0 AGHCTBHSX IO CO3AQHHUIO Pe3YAbTAaTd MHTEAAEKTY-
AABHOM AeITeAbHOCTH TBOPYECKOTO XapaKTepa.

CrrenmaAnCThI IOAYEPKHBAIOT, 4T0, X0Th M B cBO-
efl paboTe U MCHOAb3yeT HEKOTOpble aATOPHTMbI (TmaT-
TepHBI), IPHUCYIIME YeAOBEYECKOMY MBIIIACHHUIO, TEM He
MeHee CIIOCOObI PelleHus KaXAOM KOHKPETHON 3apadn
y deaoBeka u y MM 6yAyT pasamdarhcsi, IOCKOABKY de-
AOBEK 3aAEHCTBYeT Te CTPYKTYPBI IICUXUKH, KOTOPbIE AO
CHX IIOP TOAHOCTBIO HAYKOM He HCCA€AOBAHBI U HE MOTYT
OBITH TepeBeAeHbl B MporpamMMHblil kop [26]. Teopue-
CKO€ «MblIIA€HHEe> B IleAoM He npucyme VI no npuyu-
He TOro, 4TO paboTa KOMIIBIOTEPHOIO AATOPHTMA Orpa-
HHYEeHA 3arPy>KeHHBIMU B HEro OOYYAIOIHMU AQHHBIMH
U MOAEASIMU 3aIIPOrPaMMUPOBAHHOTO KOMIIBIOTEPHOTO
mbimaenus [27]. I He MO>eT BBIATH 3a 3aAQHHBIE Pa3-
PabOTYMKOM I'PAHMIIBL B CMBICAE TOIO, YTO <«IIPOCTOP
MBILIACHUS» HEHpPOCeTH BCerpa OyAeT OrpaHiYeH pe-
3yABTaTAMU MAIIMHHOTO 00ydyeHns. Pa3yMm sxe deaoBeka
CIIOCOOEH AeTKO CHHTe3HPOBATb UAEU M MH(POPMALIIO
CaMBIM HEOKMAQHHBIM OOPa3oM AAS CO3AQHHUSI HOBBIX
u opuruHaAbHbIX Mbicaeit [28]. K.K. Tapan ormeuaer,
9TO Y MOAHOCTBIO CTeHEPHPOBAHHbIX TPOU3BEACHHI HET
TBOPYECKOTO dAEMEHTA, IOTOMY YTO B UTOTe BCE PABHO
IIOAYYAeTCsI CAOXKHASI KOMITBIOTepHAsT KOMITUASIIIUS, TT0-
AydeHHasi HA OCHOBe KOHKPETHOTO aArOpUTMa; pabora
WU e 0baapaeT TBOPYECKOM COCTABASIOLIEl, TOTOMY
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9YTO OHAa BCETrAd ITOAYMHEHA 3aAAHHBIM HHCTPYKIMSAM
[29]. C aTuMu yTBep>KACHHSAMH HEBO3MOXHO HE COTAA-
cutpbest. B onpoce «ITpaBo Ha BBIOOP TIpU HCIIOAB30OBa-
HUHU LUPPOBBIX TEXHOAOTHUIT>, IIPOBEAEHHOM KadeApoit
IOHECKO BIIO, na Bompoc «CrocobeH A HCKyc-
CTBEHHBIH MHTEAAEKT, II0 BallleMy MHEHHIO, 3aHUMATbCs
TBOPYECTBOM?> AMIIb 31% pecriOHAEHTOB OTBETHAH YyT-
BepauteAsHo [30].

Taxum obpasom, VI ymeeT aHaAM3MpOBaTh M Cpas-
HUBaTh MHPOPMAIIMIO TOABKO M3 TOTO MHOXKECTBA AQHHBIX,
K KOTOPOMY y Hero ecTb AocTyIl. Boaee Toro, 1M He crio-
cobeH (paHTa3HPOBaTh, MCIIBITHIBATD SMOLIUH U [IPeOBIBATH
B KAKMX-AMOO IICHXUYECKIX COCTOSHWSX. IIpu cospaHmu
npousseaerust VIM Hudero He BbIpaXaeT M He CTPeMHTCS
4TO-TO AOHecTH. Taxum 06pasoM, GyHKIIMOHUPOBAHIE Te-
HeparuBHOro M HeAb3s CUMTATD TBOPYECKIIM IIPOLIECCOM.

OAHAKO CAGAYeT yIHTHIBATD, YTO ACHCTBYIONIAS YaCTh
gersepTast 'K PO He 3anpemaeT npeA0CTaBAATD IpaBo-
BYIO OXpaHy IIPOU3BEACHMSIM, KOTOPble OBIAM CO3AAHBI
C UCITOAB30BAHUEM TEXHHYECKUX YCTPOHCTB B TEX CHTYa-
ITMAX, KOTAQ OHH UTPAAH POAb HHCTPYMEHTOB TBOPYECTBA
B PyKax deAoBeKa. ABTOp HACTOsIjeil pabOTHI TOAAraeT,
9TO K TaKHMM MHCTPYMEHTaM cAepyeT oTHocutb u MU,
JaCTHYHO 3aAEFICTBOBAHHbIN B CO3AAHUH ITPOU3BEAEHH.

CrpaBepauBsiM OyaeT mpuBecTu paccyxaerue Cyaa
IO UHTEAAEKTYaAbHBIM IIPaBaM O mpoluecce pororpadu-
posanus. Tak, Cya BbICKa3aA MHEHHE O TOM, 4TO TBOD-
4eCKON AeATEAbHOCTbIO (oTorpada XapaKTepH3YIOTCS
CAeAYIOIIHe AHCTBUSL: BbIOOP 9KCIIO3UIINH, Pa3MelreH e
06bexTa OTOCHIMKA B [IPOCTPAHCTBE, BEIOOP COOCTBEH-
HOM ITO3MIIH AASI COBepIIeHHs] $OTOCHEMKH, YCTAaHOBKA
BBIAEPIKKH 3aTBOpa U Tak paaee [31]. U3 atoro caeayer,
4TO Pe3yAbTaT, KOTOPBIA IOAydaeT ¢ororpad, cosep-
IIEHHO HE CAydYaeH, II09TOMY (OTOrpadus MOAAEKHUT
IIPaBOBOI1 OXpaHe, a pOTOAMNIAPAT ABASETCSI UHCTPYMEH-
TOM TBOpYECTBAa B pykax aBropa. IIpepcraBasercs, uro
YKa3aHHYIO IIPABOBYIO IIO3UIIUIO AOITYCTUMO ITPUMEHHTD
IO AHAAOTHH M K OTHOIIEHHUSIM ITO CO3AAHHUIO YaCTUIHO
CreHepHpPOBAHHBIX IPOU3BEACHUH.

Takum 006pasoM, CyTh NMOSHIMK aBTOPA HACTOSIIjel
PabOTHI 3aKAIOYAETCSI B TOM, YTO HEOOXOAMMO OTAMYATDH
CAYYailHO TIOAyYeHHbIH (CAYYalHO CreHepUpOBaHHbII)
PE3YABTAT OT Pe3yAbTaTa, K AOCTIKEHHIO KOTOPOTO TIOAD-
30BaTeAb ABHI'AACSI OCMBICACHHO H IleA€HAIIPaBACHHO, Ha-
IIpHMep ITyTeM YKa3aHHs OOABIIOTO KOAUYECTBA IIOAPOD-
HOCTeI1 B 3aIIpOCe AAS FeHepaIuU U300paKeHN s, a TaloKe
IIOCA@AYIOIIeH AOPAOOTKOI CreHePUPOBAHHOTO PE3YAbTa-
Ta BPy4HyI0. TOABKO B TAKO¥ CUTYAIIUH AOIyCTHMO PacCy-
SKAQTD O TOM, YTO AEATEABHOCTD YEAOBEKA MPHU CO3AAHUH
UTOTOBOTO IMPOU3BEACHHU S HOCHAA TBOPYECKUH XapaKTep.

Kak caepcTBre aBTOp paboThl He BHAUT IIPEILT-
CTBHI AAS TOTO, YTOOBI CUMTATh TAKOTO MOAB30OBATEAS
aBTOPOM, a IPOHM3BEACHHIO IIPEAOCTABHUTD IIPABOBYIO OX-

PaHy B COOTBETCTBHH C ACHCTBYIOIMMH HOPMaMH YacTH
gerBeproit K PO.

B moaAepXKy yKa3aHHOH IOSHIIMM MOXHO IIpHBe-
cru Muerue AV CaBeabeBa, KoTopblit or™eTHA [32], 9T0
IPETEeHAYIOIHI Ha OXPaHy Pe3yAbTaT AOAKEH UMeTb TBOP-
YeCKHUI1 BKAAA aBTOPA, U II0ITOMY B CAy4Yae, €CAH IIOAb30Ba-
TeAb TBOPYECKU 0OBEAUHUT HAU IlepepaboTaeT CreHepupo-
BauHble VI pe3yAbTaThl, C TOYKU 3peHMS ACHCTBYIOIIEro
POCCHIICKOTO 3aKOHOAATEABCTBA OH AOAXEH MPHOOpecTH
aBTOPCKHeE ITPaBa Ha HTOTOBOE IIPOU3BEACHHE.

B.O. Kaaarus Taxke yKasbIBaeT, 4YTO €CAU B CIeHe-
PHPOBAHHOM HEHpPOCETHIO IPOU3BEACHHH OAHO3HAYHO
IPOCAEXHBAETCS] TBOPUECKUH BKAAA JEAOBEKA, TO TaKO-
My HPOM3BEACHHIO AOAXKHA IPEAOCTABASITHCS IPaBOBas
OXpaHa B COOTBETCTBUH C ACHCTBYIOI[UMH HOPMaMH
I'K PO, u past aTOTO He TpebyeTcs BHECEHHUSI M3MEHEeHHI
B IPOKAQHCKOE 3aKOHOAATEABCTBO [33].

B moaAepIKKY MA€U aBTOpa HACTOsIIIeH pabOTHI TaK-
>Xe MOXXHO ITIPHBECTH IIO3UIUI0 Biopo mo aBTopckum
npasam CIIIA, xoropoe 16 mapra 2023 r. orry6AHKOBaAO
[34] opurmasbHOE PyKOBOACTBO 110 PETHCTPALIMH ABTOP-
CKHUX IIPaB Ha IPOU3BEACHHUS, COACPIKAIIME Pe3yAbTATHI,
KoTopble ObiAM creHepupoBaHsl 1. B Hem npusepeHO
HEeCKOABKO HHTEPECHBIX IIPABOBBIX HO3ULui. Bo-mep-
BBIX, CreHepHPOBaHHbIE IIPOU3BEACHHS ITOAACXKAT OXpa-
He, eCAU TBOPYECKHI 3aMbICeA TIPHHAAACKHUT YEAOBEKY,
a cucrema VM mcnoAb3oBaHa AMIIb KaK BCIIOMOTATEAD-
HbIl MHCTPYMEHT. Bo-BTOpPbIX, He OXpaHAIOTCS IPOU3-
BeaeHuUs, KoTopble creHepuposansl VI ¢ ncrmoabsosa-
HHMeM HCKAIOUHTEABHO 3aIIPOCOB IIOAb30BaTeAs; Biopo
YTBEPSKAACT, UTO, XOTb B TAKOH CHTYaI[UH AESTEABHOCTD
JeAOBeKa MO (POPMYAMPOBAHHMIO 3aIPOCOB CYHTAETCS
TBOPYECKOM, OTKA3 B PETUCTPAIIMH 0O0YCAOBACH TeM, UTO
TBOPYECKHI KOHTPOAb YEAOBEKA Haa IIPOIIECCOM U Hap
IOAy4YeHHEM UTOTOBOIO Pe3yAbTaTa He SBASETCS pellaio-
muM. ITosToMy mpu mopade 3asBKU B KOXKAOM KOHKpeT-
HOM cAydae Biopo ycTaHaBAMBaeT 3HAUMMOCTH TBOpUe-
CKOTO BKAaAa MoAb3oBaTeast. Kak ykaspiBaercs B Apyrom
Pa3bACHUTEABHOM aKTe Bropo, npousseseHus, neAukom
CO3AaHHBlE He 4YeAoBekoM (Hampumep, ¢oTorpadus,
cAeAaHHas 06e3bsiHOI), cpasy BXOAAT B cdepy obme-
crBenHoro pocrosuus [35]. Takum o6pasom, Biopo
KBAAMQUITMPYET Pe3yAbTaT KaK TBOPUECKUH TOTAQ, KOTAQ
npuMeHsACS reHepaTuBHbI M, HO ToAbKO B KauecTBe
HMHCTPYMEHTA B PyKaX IIOAb30BaTEAS H KOTAQ TBOPYECKUH
BKAAA YEAOBEKAa B UTOTOBOE IIPOM3BEACHHE 3HAUUTEACH,
4TO 00YCAABAMBAET IIPEAOCTABAECHHE ABTOPY IpaB Ha
npousseaenue. Taxum o6pasom, Biopo obHapyxusaer
TBOPYECKHMH BKAAA JYEAOBEKAa TOTAQ, KOTAQ HeHpoceTb
OBIAQ HICTIOAB30BAHA KAK BCIIOMOTaTeAbHBIN HHCTPYMEHT
TBOPYECTBA,  He OOHAPY>KHMBAET ero B CUTYAIIMSX, KOTAQ
Ipou3BeAeHHEe OBIAO IEAUKOM CTeHePHPOBAHO U He IIOA-
BePraOCh HUKAKOI TOCAEAYIOIel AOPabOTKe BPYIHYIO.
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Takum 06pasoM, IO MHEHMIO aBTOpA HACTOsIjei
PaboTBhI, YTOOBI OTBETUTH HA BOIPOC O MPEAOCTABACHHH
IIPaBOBOI OXPaHBI IPOM3BEACHHIO, B CO3AAHHH KOTOPO-
ro 6bIAa 3aAefICTBOBaHA HEHPOCETh, HEOOXOAUMO BbIAe-
ASTb Pa3AMYHBIE CTEIIEHU TBOPYECKOI'O BMEIIATEAbCTBA
JeAOBeKa B Ipoljecc co3panms cucreMoit MM mpousse-
Aenus. TToap3oBaTeAb MOXeET 3aAaTh OOABIIOE KOAMYe-
CTBO MAPaMETPOB U II€ACHANPABACHHO MPHHATH K BOOO-
paXaeMOMy pe3yABTAaTy CIYCTS MHOXECTBO IOIIBITOK,
a MOXET IIOAYYHTb PEe3yAbTAaT COBEPUICHHO CAYJaiHBIM
06pasoM ¢ repBoit ITOMBITKEL VM B IIepBoM cAydae AOITyCTH-
MO IIPeAIIOAAraTh, YTO HEHPOCeTh ObIAA MHCTPYMEHTOM
TBOPYECTBAa B PYKaX YEAOBEKA, KOTOPHIN OH HCIOAb30BAA;
BTOPYIO K€ CHTYAI[HIO MOXXHO OXapaKTePU30BaTh TaKHM
00pa3oM, 4TO IIOAb30BATEAb IPOCTO <«HAXKAA HA KHOII-
Ky>, He BAOKHB B HITOTOBO€ IIPOM3BEAECHHE COOCTBEHHO
(aBrOpcKoit) MHAMBHAYaAbHOCTH. OYEBHAHO, YTO B IIpeA-
CTaBAGHHBIX CUTYALMSIX AASL CO3AAHHS UTOTOBOTO PE3yAb-
TaTa MOAb30BATEAU MPHUAOXKHUAH OYECHD PA3HBIC HHTEAACK-
TyaAbHbIE U TBOPYECKHE YCHUAMS, ¥ OBIAO ObI HEIIPABUABHO
OAMHAKOBO OLIEHHBATDh X TBOPYECKMH BKAAA B CO3AAHHE
IPOU3BEASHHS C IPABOBOM TOUKH 3PEHHS.

Takum 0b6pasoM, IMpoU3BeAEHMS], JACTUIHO CreHe-
puposaHHble ¢ nomombio M, Ho B co3paHuM HTOroBOM
$OpMBI KOTOPBIX MPOCAEKUBAETCSI TBOPYECKUE BKAAA,
ABTOPA-YEAOBEKA, AOAKHBI ITOAYYATh IIPABOBYIO OXPaHY
B COOTBETCTBUH C HOPMAaMH ACHCTBYIOIIeH 4acTH deT-
seproii 'K PO. B oTHOImEHNM TaKOro pe3yAbTaTa aBTO-
pa-yeAoBeKa CAEAYeT HAAEASITh KaK HCKAIOYHTEAbHBIM,
TaK U ABTOPCKUM IIPaBaMH.

Ecan pasBuBaTh MOAHATYIO TEMY AAABIIE, TO 3aKOHO-
MepHO BO3HHKHET BOIPOC: KAKUMH IIPAaBUAAMHU CAEAYeT
PYKOBOACTBOBAaTbCS B CUTYaIJUSX, KOTAQ IPOU3BEACHHUE
OBIAO IIOYTH ITOAHOCTBIO HAM IIEAUKOM CTeHepHPOBAHO
WU ¢ He3HAUMTEABHBIM TBOPYECKHM BKAAAOM ITOAB30BA-
TeAsl MAU BooOIie 0e3 Takoro Bkaapga? MosxeT Au Takoe
IIpOM3BeAeHHE MOAYIUTD IIPABOBYIO OXPAHY H, €CAU MO-
KT, KAKOe AMIIO CAEAYeT CUMTATh ero MmpaBoobAapaTe-
Aem? C TOUKH 3peHHS AeHCTBYIONIEro POCCHICKOTO 3aKO-
HOAATEeAbCTBA OTCYTCTBHE TBOPYECKOT'O BKAAAA YEAOBEKA
IIPH CO3AQHHMU HTOTOBOTO IIPOM3BEACHHS IIPEAOIIPEACAS-
eT OTCYTCTBHE Y HEeIro BO3ZMOXXHOCTH IIOAYYHTD IIPABOBYIO
OXpaHy, II09TOMY TaKue IIPOU3BEACHHS CeHYac HUKaK He
3aIUIIAIOTCA.

OAHAKO TEXHOAOTHMYECKAs OTPACAb IeHePaTUBHOIO
WM pasBuBaeTCst 04eHb OBICTPO, H CACAYET IIOAATATh, UTO
B 0603puMOM byayIIleM HeltpoceTH 6YAyT BCe O0oAee Bax-
HBIM $AKTOPOM PasBUTHS 9KOHOMUKH H JKH3HH 00Ije-
crBa. K ToMy e «MalluHHOe TBOPYeCTBO > YCIIeAO CTaTh
IIMPOKO PacIpOCTPaHeHHbIM siBAeHHeM [36], a moBce-
MecTHOe ncroab3oBanue 1 6yaer mapacrats. Bee atu
$aKTOPHI YKa3bIBAIOT HA TO, YTO 3AKOHOAATEAIO CACAYET
«BBIBECTH U3 T€HU>» OTHOLICHHUS C MCIIOAb30BAHHEM Te-
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HeparusHoro VM u mpsMsIM 00pa3oM yperyAHpoBaTh
UX TeM MAU HUHBIM 00pazoM. OTHOLIEHHUS IO CO3AQHHIO
IpOHM3BeAeHul ¢ moMompio reneparusHoro MM aoax-
HbI OBITH IIOMEIeHbl B PaMKH IIPABOBOTO ITOASI, YTOOBI
obecreunTd IIPeACKa3yeMOCTb, CTAOHABHOCTD H 9KOHO-
MUYeCKyI0 9¢PeKTUBHOCTb 060pOTA IIPaB HA CreHePUPO-
BAHHbIe IIPOM3BEAEHIS, 9TO IPSIMBIM 0OPa30M BAMSET Ha
KOMMEPIIMAAM3ALHIIO PabOTHI HelpoceTelt.

ITpaBo HHTEAAEKTYaABHOM COOCTBEHHOCTH OCTAeTCs
00AaCTBIO, HAXOASIIEHCS Ha IIepeAHeM Kpae TEXHOAOTH-
9eCKOTO Pa3BUTHS, U 3aKOHOAATEABCTBO B 3TOMH cdepe
AOAXKHO HATH B HOTY C TeXHOAOTHYECKHUM ITPOTPECCOM.

B coBpemenHOI I0OpUANYECKOM AOKTPHHE CIIELIUAAH-
CTBI IIPEAAATAIOT PA3AMYHbIE 3AKOHOAATEAbHbIE KOHIIel-
IIMH, COAEPIKAIMe PA3AUIHbIE TOAXOADBI K 3aKPEIACHHIO
HMHTEAAEKTYaAbHbIX IPaB Ha Pe3yAbTaT, CTeHepUpPOBaH-
HbII HefipoceTpo. B Hacrosimest pabore mpepaaraercst
paccMoTpeTh OCHOBHBIE M3 HUX. BrioaHe BeposTHO, 4TO
OAHA U3 TAKHX KOHIJENIUI MOXXeT OBITh peaAr3oBaHa
B POCCHIICKOM 3aKOHOAATeAbCTBe B Oyaymem. Habop
KOHIJEIIUI B OCHOBHOM OYAeT ONHPAThCs Ha IIPEAAO-
KeHUs crienpaaucra B cpepe MM u ropucnpyaenimm
I1.M. Mopxara [4, 183-184].

MALLUMHOLEHTPUYHBIM KOHLEMT

B MaImIMHOLIEHTPUYHON MOAEAM IPEAAATAeTCS CACAATD
cucremy M moAHOIpaBHBIM aBTOPOM TeHepHPYeMo-
ro efl KOHTeHTa, IIOTOMY 4TO (PaKTUYECKH PEIIAIOIIyI0
POAb B CO3AQHHUH IpOU3BeAeHMsS urpaer uMmeHno VI
[4, c. 183-184]. «MBICAHTEABHBII TIPOIIECC> MAIIMHbI
OTAMYAETCS AQKe OT MBILIACHUS ee pa3padoTIrKa U IIpo-
IPaMMICTa, 9TO OOOCHOBAHHO HATAAKHMBAET HA BBIBOA
o Haamuuu y VIV ompepeAeHHOM CTeleHH aBTOHOMHO-
CTH OT YeAOBEKA B CBOHMX AEHCTBILIX. Takke He Bcerpa
BO3MOXKHO OOBSICHUTH, IoYeMy cucrema VM mpussaa
TO MAM HHOe pelnenue (MpobaeMa «4ePHOTO SIUKa> ).
AAs TIOAHOIIEHHOM peaAM3aluyl MalIMHOLeHTPUIHOMN
KOHIenmuu morpebyercss caeaars cucremy I cy6s-
€KTOM IIpaBa M HAAEAUTh ee HeOOXOAUMBIM 00BEMOM
[PaBOCYOBEKTHOCTH, YTOObI IIO3BOAUTD €l 3aHHMAThCSI
peaAu3anieii CBOMX HHTEAAEKTYaAbHBIX IIPaB AM60 caMo-
CTOSITeABHO, AUDO Yepe3 IPEeACTABUTEASL.

B Poccun 6b1Aa IIPeATIPUHSATA MIOIBITKA TEOPeTHIe-
CKOTO OCMBICAEHHUS AQHHOU KoHmemnuu. Tak, B 2017 r.
B.B. Apxunos u B.b. HaymoB mpepsoxuman mpoekt
TEKCTa 3aKOHa O POOOTOTeXHWKe. ABTOpPHI IIPOEKTA
IIPEAAOXKUAN BBIAGAUTb ABE IIPEAMETHBIX KATeTrOpHH:
«00bbryHOrO poboTax» U «poboTa-arenra. I[Tocaepnmit
nMeeT 060c00AEHHOE HMYILIECTBO K OTBEYAeT UM II0 CBO-
UM 00513aTeAbCTBAM, MOXKET OT CBOEI'0 MMeHH IpHobpe-
TATh 1 OCYI]ECTBASATD IPAKAAHCKIE IIPaBa U HECTH IPaXK-
AaHckue obssannoctu [37].
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Cam IT.M. MopxaT ToXe AOITyCKaeT BO3MOXXHOCTb
HapeseHus cucTeMsl M npaBocyGbeKTHOCTBIO B 6YAY-
IleM, AASI 9TOTO OH HCIIOAB3YeT MOAEAD <JACKTPOHHOTO
Auna>» [38]. IToa06Hast MOAEAD 06CYKAQETCA U Ha ou-
IIMAABHOM YpPOBHE B HEKOTOPBIX IpaBomopsiakax. Ha-
npumep, B Pesoaronun EBpormerickoro mapaamMeHTa OT
16 ¢peBpaast 2017 r. mpeasaraeTcs H3y9UTh BO3MOXKHOCTb
CO3AQHUSI 0COOOrO MPaBOBOIO CTaTyca AASL POOOTOB
¢ I1 B AOArOCpOYHOI IepCIeKTHBE, YTOObI HanboAee
IPOABUHYTBIE POOOTBI MOTAM OBITh IIPU3HAHBI HMEIO-
IIJMMH CTaTyC «9AEKTPOHHbIX AHI}>, OTBETCTBEHHBIMH 32
BO3MelIeHIe AI060ro yijep6a, KOTOPbIN OHU MOTYT IIPH-
YUHUTD, A TAKKE BO3BMOXXHOCTb CO3AAHHS U TPUMEHEHHUS
KOHIIETIJUU «JAEKTPOHHOH AMYHOCTH»> B CHUTYaLHsIX,
KOTAAQ POOOTHI MPHHUMAIOT ABTOHOMHbIE PEIIeHUs HAK
HHBIM O00pa3oM CaMOCTOSTEABHO B3AUMOAEHCTBYIOT
c TpeTpuMH AuLamu [39].

W. B. ITonkun u A.J1. PepAbkrHa OTMEYAIOT, 4TO IIpa-
BOBOe IoA0XKeHHue cucTeMbl VM 6yaer HampsiMyto 3aBu-
ceTp oT crernenu aBroHoMHOCTH V. OHa ckAappiBaeTcs,
B YaCTHOCTH, U3 CACAYIOIIUX 9AeMEHTOB: CAMOCTOSTEAD-
HOCTH B CaMOOOYUeHHH, KOTHUTUBHOM M AAAITAIIMOH-
HOM aBTOHOMHOCTH, 9HEpreTH4YecKOH aBTOHOMHOCTH,
CIIOCOOHOCTH K CAMOCTOSITEABHOMY IIepe3aIrycKy U BOC-
MpenATCTBOBAHUIO BHEIIHEMY OTKAOueHwHIo [40].

B.B. ApxuIoB moaaraer, uto B OAMKaiIest mepcrek-
THBe HanboAee 0OOCHOBAHHBIM 3aKOHOAATEABHBIM IOA-
X0AOM K HapeAeHHio cucteM M npaBocy6beKTHOCTDIO
SIBASIETCS TOT, KOTOPBIA CTPOUTCS HA QHAAOTHH C IOPHAH-
YeCKHMM AULIOM C TOUKHU 3peHus Teopur $pukuun [7, c. 81].
Tax, 13 yKa3aHHO! TeOPUH IPEAAATAETCS 3aUMCTBOBATh
MeXaHU3M (OPMHPOBAHUS I'PAKAAHCKO-IIPABOBON BOAH
U KOHIIEIIIIO IIPU3HAKOB I0PUAMYIECKON OTBETCTBEHHO-
CTH, COOTHECTH IIPU3HAKH IOPHAMYECKOTO AMIA C IIPHU-
3Hakamu cucrembl MV, mpuMeHHTb KOHIEIIIMKM BHHBI
K CO3AQHMIO MAU iporpammuposanuio UU [7, c. 75].

OAHAKO HEMAAOBXXHO OTMETHTb M TOT $aKT, UTO
HCTOPHYECKH BOSHUKHOBEHME M Pa3BUTHE IIPaBa MHTEA-
AEKTYaAbHON COOCTBEHHOCTH OBIAO OOYCAOBAEHO TeM,
4TOOBI AATh KKAOMY YEAOBEKY BO3MOXKHOCTD H3BAEKATD
AOXOA, OT CBOeit TBOpueckoit aesteabnocTH [41] («paTh
IAAMEHHM TeHHs TOTAMBO MHTepeca» ). Kak ormeuwaer
M.A. ®epOTOB, 3aKOHOAATEAIO CAEAYET 3a00THUTBCS He
TOABKO 00 OXpaHe HCKAIOUHTEABHBIX IIPAB, HO 1 O CTUMY-
AMPOBaHUH 4eAOBeKa K TBOp4ecTBy [42]. VickarounTeas-
HOe IIPaBO IIO3BOASIET IIPABOOOAAAATEAI0 MOHOIIOABHO
3apabaThIBaTh ACHEXHBIE CPEACTBA HA HMCIIOAb30OBAHHH
pe3yAbTaTa CBOEro TBOPYECKOIO TPYAQ, a FApaHTHs 3a-
KOHOAATEAbHOH 3aIUThl AMYHBIX HEHUMYIeCTBEHHBIX
IIpaB aBTOpPa AeAdeT IPOM3BEACHHE HEIPHUKOCHOBEH-
HBIM, AQET aBTOPY CBOOOAY BBIOOpA B OTHOIIEHHH AAThI
OIyOAMKOBAHMS IPON3BeAeHHUs U T.A. Kak BuAHO, HasHa-
YeHMe YIIOMSIHYTBIX HMHTEAACKTYAAbHBIX IIPaB 3aKAIOYA-

eTCSI B YAOBAETBOPEHHH OIIPEACACHHBIX I€AOBEIECKHX
notpe6HocTell (MaTepuaAbHBIX HAU AYXOBHDIX). CAeAO-
BaTeAbHO, AUCKyCCHsi 0 HapeaeHHH cucreMsl VI nnrea-
AEKTYaAbHBIMHU IIPABAMU ITOAYYUT HOBOE PA3BHUTHE B TOT
MOMEHT, KOTAQ «CHAbHBII» V1], B OTHOWEHNU KOTOPO-
IO Y>Ke MOXKHO OYAET PacCy>KAATh He Kak 00 OrpaHHYeH-
HOM B KaKOI-AH60 cpepe HHCTPYMeHTe, HO KaK O BepOsIT-
HOM aBTOHOMHOM Cy0O'beKTe OBITHS C [IPEAIIOAOKUTEABHO
CYLIeCTBYIOLIUMH [IOTPeOHOCTSIMH, OYAET PeaAn30BaH Ha
[PaKTHKe.

Ha ocCHOBaHMU H3AOXXEHHOTO CAEAYET 3aKAKOYUTE,
9TO Cepbe3Hble PACCY>KACHHS O BOIAOIIEHHM MAIIHHO-
LIeHTPUYHOM KOHIEINIIUK B 3aKOHOAATEABCTBE HeOOXO-
AUMO BECTH B OTHOLIEHHM «CHAbHOro>» KM, xoropsrit
OyAeT yMeTb U TeHepUpPOBATh IPOM3BEACHNS, U THIIOTe-
THYeCKH O00OAAAATD OIPEAEAEHHBIM II0AOOMEM MOTped-
HOCTe, CXOAHBIX C Y4eAOBEYECKUMH U IIOOYKAQIOLINX eT0
K peaAnsaliiy IPHHAAAEKALINX eMy IIpaB. B coBpemeH-
HbI [IEPUOA PA3BUTHE HAYKH U TEXHUKU HE IO3BOASIOT
CO3AATh AQXKe MPOTOTUI «CHAbHOrO» M. Takum 06-
Pa3oM, IIPEACTABASIETCS], YTO HaAEACHHE TPAKAAHCKUMHE
npasamu cuctemsl MV Ha coBpeMeHHOM aTame Helle-
A€c000pa3Ho, TaK KaK 9TO He COOTBETCTBYET TEKYIjeMYy
YPOBHIO PasBUTHIO TexHOAOTHI B cdpepe I u npuseser
K HEOIIPABAAHHOMY YCAOXKHEHHIO TPAKAAHCKOIO 3aKO-
HOAAQTEAbCTBA.

MOAESTb TMEPUOHOTO ABTOPCTBA

B mopean rubpuaHOro asropcrsa cucrema VI nmoapasy-
MeBaeTcsl cOoaBTOpoM deroBeka [4, c. 190]. Oamaxo
B YKa3aHHOHM MOAEAU HeT OTBETA Ha BOIIPOC, KaK CACAYeT
IIOCTYIIUTD B CAydae, KOTAQ MPOM3BEAEHHE OBIAO IjeAH-
KOM co3paHo cuctemoit MM 6e3 yuactus ueaoBexa. Tak-
K€ TaKas MOAEAD ITO3BOASIET PACIIPEACAUTD MEXAY AIOAD-
MU IIpaBa, OOSI3aHHOCTH U MAaTePHAABHbBIE BBITOABI, HO
€CAM OAMH M3 CO3paTeAel — 4YeAoBeK, a Apyroit — MU,
TO TaKasi AOTOBOPEHHOCTb He UMeeT 0COOO0ro 3HaueHuUs,
IIOCKOADBKY, KaK yXKe OBIAO IOAYEPKHYTO B HACTOSIIeH
CTarbe, BepOATHOCTh BO3HMKHOBeHu: cucteM VU ¢ mo-
Aob1eM YeAOBedeCKHX MOTPeOHOCTENl — AEAO BecbMa
OTAQAEHHOTO 6YAYLIErO.

MOJEJTb HYJTEBOTO ABTOPCTBA

MoaeAb HyA€BOTO aBTOPCTBA, HAM aBTOMATHUECKHIL ITe-
Pexop CreHepUpPOBAHHBIX IPOU3BEAEHNUIT B chepy obire-
CTBEHHOTO AOCTOSIHUS, IIPEAYCMATPHBAET OTCYTCTBHE
ABTOPOB y IIPOU3BEAEHMS, CreHepHPOBAHHOTO Hellpoce-
Tb10 4, c. 197]. PeaAnsoBaTh 9TOT KOHIJENT HA IPAKTHKE
OTHOCHTEABHO IIPOCTO: CAEAYeT BHECTU CreHepHUpPOBaH-
Hble IIPOM3BeAeHUs B mepeveHs IL 6 cT. 1259 I'K PO,
HCKAIOYHB UX U3 COCTaBa 0OBEKTOB ABTOPCKIX IIpas. Bo-
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MAOIIJeHHE TAKOH MOAEAU B 3aKOHOAATEABCTBE MOXKET 3a-
MEAAMTD Pa3BuTHE HHHOBanui B cpepe M, moTomy uro
y pa3paboT4HKOB U y [IpaBoobAasaTeAeH IPOrPaMMHOIO
obecneyens ¢ pynxiuonupyoimum MU craner menbure
BO3MOXKHOCTE H3BAEKATh AOXOA OT Pa3paboTKH HeHpo-
cerell U BO3ME3AHOI'O IPEAOCTABAEHMSI AOCTYIIAa K HHM
TPETHUM AULIAM.

B.O. Kaagarun moaaraer, 4To aBTOMAaTHYECKHH Tie-
PexoA CreHepUpPOBAHHOTO IPOU3BEAECHIS CPa3y B 00Ime-
CTBEHHOE AOCTOSIHHME HMeeT MAAO CMBICAA IO IPUYHHE
TOTO, YTO 9TO OYAET CTUMYAMpPOBATb YKasbIBaTh (HK-
THBHBIX aBTOPOB B OTHOLIEHUU CTeHEPUPOBAHHOIO IIPO-
M3BEAEHHS, YTO6bI OHO MMeAO NPaBOBYIO oxpaHy [43].
T.E. OpaoBa mpupAep>KUBaeTCs CXOXKeH ITO3HIIUH U AeAd-
eT BBIBOA, UTO BCAEACTBHE TOTO YXYAIIUTCS COCTOSTHUE
3aIIMIeHHOCTH NPaB aBTOPOB-AtoAeil [44]. [IpeacTaBas-
€TCsl, YTO 9Ta IMPOOAEMA MOXKET OBITh YACTHYHO pelleHa
4epe3 BO3AOXKEHUE 00sI3aHHOCTH MAPKUPOBATh CreHepH-
POBAHHbII KOHTEHT?.

MOJENb CITYXEBHOTO MNMPOM3BEOEHNA

KonnenT cayxe6HOro HpOH3BeAHUSI MOAPa3yMeBaeT
BOCIIPHSTHE HEHPOCETH B KadeCTBe HAeMHOI'O paboTHU-
Ka M IPHMEHeHHe K CTeHepHPOBAHHOMY KOHTEHTY IIpa-
BUA O cAyxe6HOM npounssepernu (cr. 1295 I'K PO) [4,
c. 201]. EcTb TOAOXUTEABHBIIt MOMEHT B TOM, YTO K IIPO-
H3BEACHHIO, CTeHePUPOBAHHOMY HEHpPOCETbIo, OYAyT
OTHOCHTBCS KaK K CAYXXeOHOMY: paspaboTurka He OYAyT
CYUTATh ABTOPOM MPOU3BeAeHHS (KAaKOBBIM OH paKTUHe-
cKH U He sBAseTcs). OAHAKO B HMPEAAOSKEHHON MOAGAH
HAOAIOAQETCS Ta JKe IPOOAeMa, UTO M B MOAECAU THOPUA-
HOT'O aBTOPCTBA: «CAA0bIi> VIV He 6yaeT OCyIeCTBASITH
ABTOPCKHeE IIPaBa Ha IIPOU3BEACHHUS B CUAY CBOEH IIPHPO-
ABL, 2 AAST «CHABHOTO> MM moTpebyeTcs pemurs CAOXK-
HBIF BOIIPOC O €ro IPAaBOCYObeKTHOCTH, KOTOPHI aKTya-
AMIBUPYETCSI AUIID B HEOLIPEACACHHOM OYAyILEM.
PeaAn3oBaTh 3Ty KOHIIEMIMIO B 3aKOHOAATEAbCTBE
OyA€T TaK 5Ke HeIPOCTO, KAK MAIIMHOL|EHTPUYHYIO.

OXPAHA B KAHECTBE MHDPOPMALIMIA

B.b. Haymos u E.B. THTIOK IPeAAOXKHAN OXPAHSTD Cre-
HepUPOBAHHOE NPOU3BEACHHUE B KauecTBe HHPOPMAIIHH,
AASL YErO IPHMEHHTb B OTHOIIEHHH CreHepHUPOBAHHOTO
pe3yAbTaTa IPaBOBOM PEXXMM HHPOPMAIIMH, 3aKPeIIAeH-
Hpi1 PepepasbHpiM 3akoHOM 0T 207.07.2006 Ne 149-03

2 Hanpumep, B uiore 2023 r. 8 Manaty npepcrasuteneit Kow-
rpecca CLUA 6bin BHeceH 30KOHOMPOEKT, OBs3bIBAIOWIMIA AL,
MOPKMPOBATL MCMONb3OBAHWE CrEHEPUPOBAHHOTO HEMpOCeTAMM
koutenta B cetn Muteprer. — URL: https://www.foxnews.com/
politics/house-democrat-bill-artificial-intelligence (aata obpawe-
Hus: 12.12.2023).
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«O6 unpopmanmy, HHPOPMAIMOHHBIX TEXHOAOTHSX
U 0 3amuTe HHPOpMaLHU>»>. B TakoM caydae obrapaTeAs
MHPOPMAIIMH ITOAYYUT TaKUe IPaBa, KAK IPABO UCIOAb-
30BaThb U PACIpPOCTPAHATh HHPOPMAIIHIO, IIPABO paspe-
IIaTh MAM OTPAHHYUBATL AOCTYI K HeH, YTO IIO3BOAUT
IPEAOCTaBUTh 00BEKTAM MHUHIMAABHBII YPOBEHb OXpa-
HBI, He IIpr0erast K OXpaHe C IIOMOLIBIO [IPaBa HHTEAACK-
TyaABHOM COOCTBeHHOCTH. TeM He MeHee aBTOPBI yKa-
3BIBAIOT HA HHU3KYI0 3Q(PEeKTHBHOCTD IPABOBON OXPAHbI
IPOHU3BEACHHUS TAKUM CIIOCOOOM, IIOTOMY YTO B €r0 pam-
KaxX HEBO3MOXKHO YIHMTBIBATh CXOACTBO OOBEKTOB, CreHe-
pupoBanHbx VI, ¢ HOAHOLIEHHBIMU IIPOU3BEACHUSIMH
[24, c. 535]. K AOTIOAHUTEABHBIM HEAOCTATKAM TaKOTO
IIOAXOAQ MOXXHO OTHECTH U TOT QaKT, 4TO IMPaBOBOH pe-
)KHM CTeHepPUPOBAHHOTO KOHTEHTA OYAET OIIPeAEASThCS
cdepoit MyOANIHOTO, @ He YACTHOTO IIPaBa, YTO MOXKET
HOBA€Yb 32 COOOIT 3aTPYAHEHMUS IPAKAAHCKO-TIPABOBOTO
XapakTepa B BO3MOXXHOCTH BO3ME3AHO OTUYXKAATD IIpaBa
Ha CreHepHPOBAHHOE IIPOM3BEACHHE.

AHTPOTOUEHTPUYECKAA KOHLEMUMA

OTa 3aKOHOAATEAbHAS KOHIEIIUS IIPEANIOAATAET, 4TO
BO BCex cAyvasix cucreMa M pAoAKHA BOCIIPHHHMATBCS
KaK MHCTPYMEHT B PYKaX JeAOBeKa, KOTOPBIH U AOAXKEH
IOAYYaTh ABTOPCKHUE ITPaBa Ha CreHepHPOBAHHOE IIPOU3-
Bepenue [4, c. 201].

AefiCTBUTEABHO, CYIIeCTBYIONIHE CHCTEMBI CO «CAa-
651M> IV cO3AQIOTCS AASI pellie st KOHKPeTHBIX IIparMa-
THYeCKHX 33Aa4, HO He AAS aBTOHOMHOT'O CYII|eCTBOBAHH
B HEOIPEACACHHBIX I[eAsX, U AO TeX IOp, MOKa CHCTeMBI
WM runoreTndecKy He HAYHYT 00AAAATD CAMOCO3HAHH-
eM, OHH He OYAYT 3asIBASITh COOCTBEHHbIX IIPETEH3HI Ha
00AaAaHIIe THTEAACKTYAAbHBIME IIPABaMH Ha IIPOH3BeAe-
HMS, 4TO IIO3BOASIET 3aHATD 9Ty HUIIY YEAOBEKY.

B paMKax 9TOI MOAEAM TOXKe CYIIeCTBYyeT IpobAeMa.
Oma 3akAT09aeTcs B HEOPEACACHHOCTH TOTO, KTO UMeH-
HO AOAXEH CUHTATBCSI aBTOPOM MPOM3BEACHHUS: TIOAB30-
BaTeAb, Pa3paboTYHK, TPABOOOAAAATEAD IPOrPAMMHOIO
obecriedeHns: HellpoceTH, COOCTBEHHUK 00OPYAOBAHMUS,
HCIIOAB3YeMOTO AASL 3aIycKa M (QYHKIJMOHHUPOBAHMA
WU, uan ppyroe auro. C 0AHOI CTOPOHBI, Pa3paboTINK
BHOCUT BOXHEUINMII BKAAA B CO3AQHHE IIPOrPAaMMHOIO
obecrevenms. C APYroit CTOPOHBI, KOMIIAHHH, 339aCTYIO
SIBASIIOLIHECS] TIPABOOOAAAATEASIMI TIPOrPAMMHOrO 0be-
CrieyeHus], B paMKax KoTopo# ¢yrkuuonupyer MU, Tpa-
TAT OOABIIIHE PeCYpPCHI Ha CO3AAHME, OOydeHHe U IoAAep-
JKAQHHe CYIeCTBOBAHMS AaATOPHTMA, BCAEACTBHE 4Yero HX
NPUTA3AHIA Ha TIOAYIEHIEe HCKAIOUNTEABHbIX ITPAB MOXKHO
npusHaTh 060cHOBaHHBIMY. C TpeTbeil CTOPOHBL, IMEHHO
IIOAB30BaTeAb pOPMYAHPYeT KOHEUHBIE 3aIIPOCHI AASI I1O-
AyueHMs] pHHAADHOTO Pe3yAbTaTa; 0e3 ero AefCTBHIl He
cospaeTcs uTorosoe npoussepeHre. C yeTBepToit CTO-



poubl, Hapaexamee Gpyuakironrposanue M neBosamox-
HO 6€3 AOCTATOYHBIX KOMITPIOTEPHBIX MOLJHOCTE.

B xoHKpeTHBIX )KM3HEHHBIX CAYJasX BbIBASTD U Y-
TBIBATb CTEIIeHb BKAAAQ KAXKAOTO U3 IepeYHCACHHBIX
YYaCTHHKOB B CO3AQHIE HTOIOBOT'O IPOU3BEAEHUS OYAeT
SIBHO 3aTpyAHHTeAbHO. IIpepcTaBasiercs, 4To Ijeaecoo-
Opa3HO 3aKPemUTh B 3aKOHE ABTOMATHYECKOE BO3HHK-
HOBeHHe HCKAIOUNTEABHOTO IIpaBa TOABKO Y OAHOTO H3
IIePeYNCAEHHBIX CYO'bEKTOB, YTOOBI 00eCIIeYnTh IIpeACKa-
3yeMOCTh 000pOTa CreHepUpPOBAHHbIX IIPOM3BEAEHHIL.

ITonck Takoro cy0'peKra, 3a KOTOPbIM B 3aKOHE CAe-
AyeT 3aKpeIlUTb aBTOMAaTHYeCKOe BO3HHKHOBEHHE IIpaB
Ha IIPOM3BEACHME, SBASETCS OTAEAbBHOM np06AeM0171,
U B OTHOIIEHUH KOKAOTO CIIOCO0a ee peleHus HalAyT-
CSI apI'yMeHTHI «3a» U «Iporus>. Hampumep, B.O. Ka-
ASTHUH KPUTHYECKH OTHOCHUTCSI K BO3HHKHOBEHUIO IIPaB
y pa3paboTdrKa, IIOTOMY 4TO 3TO CO3AACT MOHOIIOAM3A-
LIMIO Ha PbIHKE CTeHePUPOBAHHOTO KOHTeHTa [45].

C TouKH 3peHHs aBTOpa 3TOHM CTATbH, AAS POCCHIA-
CKOT'O 3aKOHOAAQTEABCTBA HAHOOA€Ee YAQUHBIM B peaAu-
sanuu 6yaer 3akpenaenue B 'K PO nopmsl 0 TOM, 4TO
HCKAIOYHTEAbHOE IIPaBO Ha CreHepHPOBAaHHOE IPOH3Be-
ACHHE aBTOMATHYeCKH BO3HUKAET y IIOAb30BaTeAd, KO-
TOPBIN COPMYAUPOBAA U ITEPEAAA 3AMIPOC K HEHPOCETH.
OAHaKO TaKOe HUCKAIOYUTEABHOE IIPAaBO CAEAYET OTPaHH-
YUTh KpaiiHe HeOGOABIINM CPOKOM AEHICTBHS, YTOOBI cha-
AQHCHPOBATb 3aTPaThl HA €r0 CO3AAHHUE C 3aTpaTaMM Ha
IIPOM3BEACHHUS, CO3AAIONINECS] TBOPYECKUM TPYAOM de-
AOBeKa. JTOT GAAAHC HEOOXOAUMO BBIAEPKHBATD B CHAY
toro, yTo VI 3a KOpOoTKHil IPOMEXYTOK BpeMeHH CIIO-
COOEH CO3AATH THICSIM IIPOU3BEAECHHI 6€3 3HAYUTEABHBIX
H3AEPXKEK; B TO JKe BpeMs YeAOBEYeCKHH TPYA KyAd Me-
Hee IIPOU3BOAUTEAEH U Iopa3po Goaee sarpareH. Cpox
AEHCTBHUS HCKAIOUMTEABHOTO ITPaBa HA CTeHePHPOBAHHOE
IIPOU3BEACHHUE IIPEAAATACTCS OTPAaHMIUTD OAHUM KaAeH-
AQPHBIM TOAOM C MOMEHTA €TI0 CO3AAHHS, A II0 UCTeYeHHH
CpOKa AEHCTBUS MCKAIOUHUTEABHOTO IIPaBa TaKoe MpOH3-
BEACHIE AOAKHO IIEPEXOAUTH B cpepy 0bILiecTBEHHOTO
AOCTOSIHUSL.

VKkazaHHas MAeS MMeeT HEeCKOABKO IIPeHMYIIeCTB.
Bo-1epBbIX, I0OAB30BATEAH IIPOrPAMMHOTO 0becIeYeH s
¢ MM cmoryT B TedeHHe ropa BOZME3AHO OTYYXKAATb HC-
KAIOUMTEABHOE [IPABO Ha IPOM3BEAEHNUE U 3apabaTbiBaTh
HA 9TOM AHBI'H; OAATOAAPSI 9TOMY Ha PIHKe OYAET Cylije-
CTBOBATh CIIPOC Ha MCIIOAb3OBaHMe reHeparusHoro MM
U TIOAB30BATEAN OYAYT HMMeTb 9KOHOMHYECKHI CTHMYA
OIIAQUMBATH AOCTYI K HeMy. Bo-BTopbix, paspabordu-
KU M [PaBOOOAAAATEAN HEMPOCETEBOIO IPOrPAMMHOIO
obecriedeHst 6YAYT UMETh IIOCTOSIHHBII IPUTOK ACHEXK-
HBIX PeCypPCOB AASI COBEPIIEHCTBOBAHHS CBOHX TEXHOAO-
TUH, B UTOTe 3TO IPUBEAET K AAAbHeHIeMy TeXHOAOTH-
yeckoMy passuTuio cdepst M. 3a cuer pasanyaromuxcs
CPOKOB AEHCTBHA MCKAIOUHTEABHBIX ITPAB HA CreHepUpPO-

BaHHbIE H TBOPYECKHE ITPOU3BEACHHS IIPEAIIOAAra€TCA
COXpPaHHUTD B 06IJ.I€CTBe CTHMYA Ha CO3AaHHE YEAOBEKOM
00BEKTOB py4HOTO (CaMOCTOfITeAbHOI‘O, YEAOBECYECCKO-
I‘O) TBOpPYECTBA.

3AKITIOYEHME

B crarbe mccaepoBaHBI 0ba acleKkTa 3asBAEHHOH BO
BBEACHUH IIPOOAEMBI O BO3MOXKHOCTH HPEAOCTaBACHHUS
IPaBOBOi OXPaHBI CreHEPUPOBAHHBIM IIPOHU3BEACHIUAM.
PaccMOTpeHBI KaK CUTyaLuH, KOTAQ TBOPYECKHI BKAAA
4eAOBeKa B CO3AAHUE IIPOM3BEACHHS IIPOCAEKUBACTCS,
TaK M CHTYAI[HH, KOTAQ TAKOM BKAAA OTCYTCTBYeT.

B Tex cAydasx, KOraa HTOTOBOE IMPOU3BEAEHHUE, XOTb
U OBIAO B KaKO#-TO Mepe creHepuposano VM, Ho mpu
3TOM YEeAOBEKOM B €0 CO3AAHHE OBIA BAOXKEH TBOPUYECKHUIT
TPYA, TAKOM PE3YABTAT AOAKEH IIOAYYATh IIPABOBYIO OXpa-
HY B COOTBETCTBHHM C AeticTByromumu Hopmamu 'K PO,
AASL 9TOTO He TpebyeTcst BHOCHTD H3MEHEHUI B AHCTBYIO-
Iee POCCUICKOe IPasKAAHCKOE 3aKOHOAATEABCTBO.

B03MOXHOCTD M KOHKPETHBIN CII0CO6 IIPeAOCTaBAe-
HMS [IPaBOBOM OXPaHbI CreHePUPOBAHHOMY IIPOH3BeAe-
HUIO, CO3AQHHOMY 0e3 TBOPYECKOTO Y4acCTHs YeAOBeKa,
SIBASIETCSI AUCKYCCHOHHOM IIPO6AeMOI1, KOTopast 00Cyx-
AQeTCsI Ha AOKTPHHAABHOM YPOBHE.

ITepeuncaeHHble B CTaTbhe KOHIEIIIUM paclpeseAe-
HMS [TPaB Ha CTeHepHPOBAHHBIA KOHTEHT UMEIOT KaK AO-
CTOMHCTBA, TaK M HEAOCTATKH. AAS peaAM3al[ii HeKOTO-
PBIX IIOAXOAOB ITOTPEOYeTCst peluTh HeIIPOCTOM BOIIPOC
o Hapeaenuu cucremst V1M npaBocy6bekTHOCTBIO U 06
obbeMe Takoi mpaBocybbekrHOCTH. Ha coBpemeHHOM
aTare pa3BuTHsi TexHoAoruit B cdhepe MU reaecoobpas-
HOCTb cTaHOoBAeHUs cucrembl VIM Ha 3akoHOAATEABHOM
YPOBHE IIOAHOILIEHHBIM CyOeKTOM IPaBa SIBASIETCS CIIOp-
HOM — B IIEpPBYIO OYePEeAb IO IIPUYHHE TOI'O, 4TO CylIle-
crByromue crucremsl VM He 06AapQi0T caMOCO3HaHHEM
U IOTPeOHOCTSIMHY, HAAWUYHe KOTOPBIX CTUMYAHPOBAAO
OBI UX OCYILIECTBASITH IIPUHAAAeXKAIIHe UM IpaBa. OpHa-
KO MOXXHO IIPEATIOAOXKHTD, YTO YPOBEHb CAMOCO3HAHM
«cAoXHOTO>» M, KOTOpPBI THUIIOTETHYECKH MOXKeT
BOBHUKHYTb B OyAyIIeM, KOTAQ-HHOYAb ITO3BOAMT BCe-
Pbe3 PaCcCy>KAATh O €0 BO3MOXKHOCTH ObITb YIaCTHUKOM
IPaXXAAHCKHUX ITPAaBOOTHONIEHHH.

AASL BOTIAOIIEHHSI B 3aKOHOAATEAbCTBE MAIIMHOI[eH-
TPUYHOI'O KOHIJEIITA, KOHIIENTa THOPUAHOTO aBTOPCTBA
U KOHIIENTa CAYXeOHOTO IPOM3BEAEHHS IIOTpeldyeTcs
caeaats cuctemsl MM cybbexraMu pasKAQHCKOTO Ipa-
Ba, YTOOBI IIPEAOCTABUTD UM BO3MOXKHOCTD PEaAM3aL{HU
IIpaB U HCIIOAHeHUs 00s3aHHOCTel. Bompoc o Heobxo-
AMMOCTH HapeAeHus cucrem VI HpaBOCy6’beKTHOCTbIO
MPEACTaBASIET COOOF KOMITAEKCHYIO TPOOAEMY, peleH e
KOTOPOIi 3aBHCHT OT criocobHocTr MM oco3HaBaTh cebst
u uMeTb noTpebHOCTH. IIpeacraBaseTcs, 4TO BOSHUKHO-
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BEHHE TAKUX CBOMCTB XapaKT€PHO TOABKO AASl «CHABHO-
ro» MU, cospaHue KOTOPOTO CUUTAETCS BOIPOCOM OT-
AJAEHHOTO OyAyIIero.

CoOTBETCTBEHHO B OAMDKAIIIIEH [IEPCIIEKTHBE FOPA3A0
00A€ee peaAVCTHYHbIM SIBASIETCS. BOIIAOIEHYE aHTPOIIOLIEH-
TPHUYECKOH KOHIIETIINH, OXPAHbI IPOM3BEACHHS B KauecTBe
HHGOPMALIIH AHOO ABTOMATIYECKOIO [IEPEXOAA CreHepHU-
POBAHHOTO IIPOU3BEAEHIII B OOI[eCTBEHHOE AOCTOSIHIE.

Ha B3rasp aBTOpa CTaThi, HanboAee yAQUHOM AAS
PeaAn3alui B POCCHICKOM 3aKOHOAATEABCTBE OYAeT aH-
TPOIIOLIEHTpUYeCKasl KOHLeIIIHs, IOCKOAbKY, BO-TIePBBIX,
cospanue u ¢yHkiponuposanue VI u nponecc renepu-
POBaHUs IIPOU3BEACHHS BCErAA CBA3AHBI C YeAOBEYeCKUMU
YCHAMSIMU (CAeAyeT YIUTHIBATh AQXKEe MHHUMAAbHbIE YCH-
Aus 10 GOPMYAMPOBAHMIO IIOAB30BATEACM 3aIPOCa K Hell-
poceTn) U, BO-BTOPDBIX, AOIIOAHHTEABHAsI BO3MOXXHOCTb
KoMMepruaansanuu paborsr MM 6yaer moATaAKHBATH
TEXHIYECKUI IPOTPECC K Pa3BUTHIO, B 4eM OOLIECTBO MIPsi-
Mo 3amHTepecoBaHo. OAHAKO OIpeAeAeHHe KOHKPETHOTO
AUWIIA VAU TPYIIIIBI AUL, KOTOPbIE AOASKHbBI aBTOMATHIeCKH
IOAYYaTh MCKAIOYUTEABHOE IIPAaBO HA CreHepHPOBaHHOE
IIPOM3BEAEHHE, SIBASETCS OTAEABHON IIPOOAeMOiL. ABTOp
npepaaaraer 3akpenutb B 'K PO apromaTnyeckoe BO3HUK-
HOBEHHEe HCKAIOYUTEABHOIO IIpaBa Ha CreHepHpOBaHHOE
ITPOU3BEAEHHUE Y IOAb30BaTeAsl, KOTOPBII CPOPMYAUPOBAA
3ampoc k HeiipoceTu. ITpu aToM Takoe HCKAIOUMTEABHOE
IIPaBO AOAKHO MMETh KpatiHe OrpaHMYEeHHBIA CPOK AeH-
CTBUS (npeAAaraeTcsi OTPAaHUYUTD CPOK €TO ACHCTBHS OA-
HUM KaA€HAAPHBIM T'OAOM C MOMEHTA CO3AaHMs ITPOU3Be-
AeHUS) B CHAY TOTO, YTO Ha CO3AaHHE CIreHepHPOBAaHHOTO
MIPOU3BEACHHUS 3aTPAYMBAETCsS HECOU3MEPHMO MeHblIe
MHTEAAEKTYaAbHBIX YCUAMI U PECYPCOB, YeM Ha CO3AAHUE
YeAOBEYECKOTO TBOPYECKOIO pe3yAbTaTa.

IIpenMymecTBa TaKOM MOAEAU 3aKAIOYAIOTCS B TOM,
YTO [TOAb30BATEAN CMOTYT B TeYeHHe roAd BO3ME3AHO OT-
YY>KAQTb HCKAIOYUTEAbHOE IIPaBO Ha POU3BeAeHHe U 3a-
pabaThIBaTh HA 9TOM AEHBIH; CACAOBATEABHO, Y HUX OyA€T
9KOHOMMUYECKUI CTUMYA OTIAQUYUBATh AOCTYII K HeMpoce-
TsiM. Baaroaaps aromy paspaboTarku u rmpaBoobaasare-
AYL HeHPOCeTEBOro IMPOrPaMMHOrO obecredeHus: 6yAyT
HUMeTb PeCypchl AAS PasBUTHA CBOEH TEXHOAOTHHM, 4TO
OyAeT CIOCOOCTBOBATh TEXHHYECKOMY Iporpeccy. 3a
CYeT COKPAIIeHHOIO CPOKA AEHMCTBUSA MCKAIOUMTEABHOTO
IpaBa Ha CreHEpUPOBAHHOE IIPOU3BEACHHE YAACTCS CO-
XpaHWUTb NPUBAEKATEABHOCTh 3aHATHA CO3HAATEABHBIM
TBOPYECKHUM TPYAOM.
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Kadeppa

O Kageppe FOHECKO
No ABTOPCKOMY NMPABY, CMEXHBIM,
KYnbTYPHbIM U UHPOPMALMOHHBIM
npasam HNY «Beicuas

LWKOJIA 9 KOHOMUKUN»

MexpyHapopHbii HayyHo-obpasosatenbHbii LeHTp «Kadeapa IOHECKO no as-
TOPCKOMY NPABY, CMEXHbIM, KyNbTYPHBIM M MHGOPMALMOHHLIM NPaBamy» (cokpa-
wenHo — Kadbeapa FOHECKO HWNY BLU3) cosaaH pewennem YueHoro coseta
HY BLU3 B oktbpe 2020 r. B cooteetctenn ¢ Cornawennem mexay FOHECKO
1 HaupoHanbHbIM MCCneaoBaTenbCkMM yHMBepcuTeToM «Bhicwias wkona skoHo-
mukm» (HUY BLUS) ot 7 aerycta 2020 r.

Ceoto nctopuio Lentp sepet ot Kadenpb FOHECKO no astopckomy npasy
M APYTMM MPABOM MHTENNEKTYQNbHOM COBCTBEHHOCTH, CO3AAHHOM MO MHULMATMBE
MocrosHHoro npegcraemtens Poccuitickon Pepepaumm npu KOHECKO & 1993-
1998 rr., Ypesebiuaitoro 1 [MonHomouroro Mocna PP gokropa topuanyeckmx Hayk
npodeccopa M.A. Pepotosa. Cornawenne o cosnarun Kadeapsr FKOHECKO Ha
6a3se MHctutyta mexayHapoaHoro npasa U skoHomuku umenn A.C. Tpuboenosa
(MMM, nbive — Mockosckuit yrmsepcuteT nmenn A.C. Tpuboegoea) 6bino nog-
nucaro 12 uions 1998 r. B 2009 r. Kadegpa no cornacosanuio ¢ Cekpetapmatom
IOHECKO 6bina nepeauncnoupporaHa B Biciuyio wkony SKOHOMMKM.

Kadenpa IOHECKO sBnsietcs Hay4Ho-06pa30oBaTENbHBLIM CTPYKTYPHbIM MOZ -
pasgenervem HY BLL3. OpHoBpeMeHHO OHO BXOAMT BO BCEMMPHYIO CETb Ka-
beap tOHECKO & cootsetctaun c Mporpammoit UNITWIN/UNESCO Chairs,
yupexaeHHow no pewenunio 26-i ceccun leHepansHon koHpepeHumn KOHECKO
B 1991 r. s paA3BUTUS MEXYHUBEPCUTETCKOTO COTPYAHMYECTBA HA MMOBANbHOM,
MEXPEr1oHanbHOM, PETMOHANIBHOM W CyBPETMOHAIBHOM YPOBHSIX MO OTAENbHBIM
HaNPaBREHUSM 06PA30BAHMS, HAYKM, KyNbTypbl M KOMMyHWKaumK. [1porpamma
UNITWIN/UNESCO Chairs obbeaunHser B HacToswee spems 6onee 830 ka-
denp 1 20 cneunanmamposarHbix kadeapanbHbix ceter B 110 cTtpaHax.

Bo sBcem mupe kadpeppsl KOHECKO, peiicteys B myxe akaaeMU4ecKoi comnu-
ACPHOCTH, CTUMYTIMPYIOT NPOLLECC POPMUPOBAHMS KPEMKMX U YCTOMUMBBIX CBSI3EN
Mexay BY3OMM M OKOBEMMYECKMMM YUPEXAEHWSIMMU, NPABUTENBCTBAMM, MECTHBbI-
MM BNACTAMM, NPEANPUHMMATENBCKMMM KPYTAMM, FPAKAAHCKMM OBLLECTBOM M T.4.
OcHosononaraowmm npuHupmnom nporpammel UNITWIN/UNESCO Chairs ss-
NSIeTC MOMHOLEHHOE M PUBHOMPABHOE MAPTHEPCTBO YHUBEPCMTETOB, KOTOPbIE
yepes kapeapsl IOHECKO mHuummpytoT 1 peanusytor B ee paMKax pasimyHbie
NPOEKTHI, YBAXAS YHMBEPCUTETCKYIO OBTOHOMMIO M AKAZEMMUYecKyto cBobogy.

Kagpenpa IOHECKO HMY BLL3 cneunanusmpyetcs B 06nactM aBTopckoro
NPABA M CMEXHbIX NPAB, KYNbTYPHbIX U MHPOPMALWMOHHBIX NPAB, BKIOYAS Npa-
BOBOE PEryMpoBaHne KMBepnpoCTPAHCTBA, TEXHOMOMMM MCKYCCTBEHHOTO MHTEN -
nexkTa u TpaHcrymanunsma. HestensHocts Kadenpsl ocyuiectsnsertcs B coTpya-
HUYecTBe C cooTBeTcTByloWMMKM noppaspeneHmsmn Cekpetapuara FOHECKO,
B ocobeHHocTn ¢ CekTopom KynbTypbl U CEKTOPOM MHPOPMALWM 1 KOMMYHMKA -
umn, ¢ Mucturytom FOHECKO no mHpopmaumoHHbiM TexHonormsim B obpasosa-
HuK, a Takxe ¢ Komuceneit Poceurckoin Pepepaupu no genam KOHECKO.

PasHocTopoHnHss uccnepoBatenbckasi, 0BpPA3OBATENLHAS, MPOCBETUTENb-
CKasl, 30KOHOMPOEKTHAS, KOHCYNbTALMOHHAS M SKCrepTHas aeatensHocTs Kaden-
pbl KOHECKO B cdepax ceobopbl TBopuectsa U cBob0abl BHIPAXEHWS MHEHMH,
NPABOBbIX M STUYECKMX ACMEKTOB MHPOPMALMOHHOTO MAOPANM3MA, PA3BUTHS MH-
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$OPMALIMOHHOTO OBLLECTBA, MHOTONA3bIYMS B KUOEPNPOCTPAHCTBE, NPEOAOEHMS
UMPPOBOrO HEPABEHCTBA, TEXHONOIMMIA TPAHCTYMAHM3MA, BIMSHMS UCKYCCTBEH-
HOTO MHTENNEKTA HA MHCTUTYThbl NPaBa U obLiecTeeHHoe passuTie TpebyeT cTa-
BUNIbHOTO GYHKLMOHMPOBAHMS OTKPLITOM AMCKYCCMOHHOM MAOWAAKM st obMeHa
MHEeHMsMK, 0BCYXaeHUs MAEH, Nepefayn U NOMynapu3aUmm 3HaHUM.

C 1999 r. Kadeppa KOHECKO BsbinyckaeT exekBapTanbHblii HAy4HO-AHA-
nuTHueckuin XypHan «Tpyasl no uHTennekTyansHoi coberaeHHoctiy (Works on
Intellectual Property, www.tis.hse.ru). Y ero uctokos crosnu Takue Boigaiowmecs
poccuiickue npaeosegsl, kak M.J1. baunno, M.M. borycnasckuit, 3.11. laspunos,
B.A. Josopues, A.lM. Ceprees, M.A. ®egoTos 1 ux sapybexHsie konnern Mihaly
Ficsor (WIPO, CEECA, CITIP), Adolf Ditz (Max Planck Institute for Innovation and
Competition), Peter Maggs (lllinois University), Kaarle Nordenstreng (University
of Tampere) v gp.

XKypHan ny6aukyeT Hay4Hble CTATbW M GHANUTMYECKME MATEPUAND, PELEH-
3MM HO KHWUTH, SKCMEPTHBIE MHEHMS MO LUMPOKOMY KPYry NpaBoOBbIX Npobrem uH-
TENNEKTYASIbHOM COBCTBEHHOCTH M COBPEMEHHOM MHPOPMALMOHHOM SKOCUCTEMBI.
B uncne Tem, npuBnekatowmx BHUIMAHME GBTOPOB M YMTATENEM XyPHANA, — OKTY-
anbHble NPO6aEeMbl ABTOPCKOrO NPABA M CMEXHBIX NPAB, NPABO MHTENNEKTYAsb-
HOM COBCTBEHHOCTU B YCNOBMAX LMPPOBM3ALMM, KYIIBTYPHbIE M MHPOPMALWMOH-
Hble NPABA B KOHTEKCTE KoHBeHUMI 1 pekomeraaunin KOHECKO, npaea yenoseka
B UMPOBYIO 3MOXY, NPABOBOE PEryNMPOBAHUE KMBEPNPOCTPAHCTBA, MACCOBBIX
KOMMYHMKALMHA, LMPPOBLIX MIATHOPM 1 SKOCHCTEM, TEXHOOTUI UCKYCCTBEHHOTO
MHTENNEKTA M TPAHCTYMAHM3MA.

XypHan eeinyckaetcs Ha ocHosannu Cornawenus mexay FOHECKO u HAY
BLLD 06 yupexaenmn Kadepps KOHECKO no astopckomy npasy, CMeXHBbIM,
KYNIBTYPHBIM 1 MHOPMALWOHHBIM npasam. Bxoaut ¢ 2014 r. B MepeyeHsb peLeHsu-
PYEMBIX HOYYHBIX U3AAHMH, B KOTOPbIX AOMXKHbI GbiTb OMYGAMKOBAHBI OCHOBHBIE HA -
Y4HblE PE3YLTATHl AUCCEPTALMIA HO COUCKOHME YYEHOM CTEMEHM KAHOMAATA HAYK,
HO COMCKAHME yueHo cTenenn goktopa Hayk ([Mepeuers BAK npu MuHo6pHaykw
Poccun). Xypran exoant 8 Poccuiickui MHpekc HaydHoro uutuposanus (PUHL).
Ceexwuit HOMep M apxuB XypHana poctynHbl Ha caite Kadepps FOHECKO:
https:/ /hse.ru/unesco/tis, a Takxe Ha cTpaumue xypHana https:/ /tis.hse.ru/

Kadenpa FOHECKO HUY «Bbicluas wkona sKOHOMUKM» BbIMYCKAET TAKXE
eXeMecauHbIM MHPOpMaLmOHHbIA BlonneTers «Cpeaas, KoTopbii becnnaTtHo pac-
ChINIAETCS B SIEKTPOHHOM BMAe no noanucke. bionnetens copepxut Mudopmaumio
O BCTYNAIOWMX B CUITY HOPMATUBHBIX MPABOBbLIX AKTAX, O MPOEKTAX HOBbIX 30KO-
HOB, YKO30B M MOCTOHOBIEHMH, O MPeLeaeHTHbIX CyAebHbIX peLleHusX, o npo-
WeAWNX 1 NPEACTOALMX HAYYHbIX KOHPEPEHLMAX, CEMUHAPAX, GOPYMAX U T.4.

Konraktel Kadegps KOHECKO HNY BLU3:

109028, Mocksa, b. Tpexceatutensckuit nep., 3, kab. 436;
Ten./dakc +7(495) 772-95-90 * 23017;
www.hse.ru/unesco/

tis@hse.ru

139



ﬁmin About the UNESCO Chair
>4 on Copyright, Neighboring,

Cultural and Information Rights

UNEeSCO o ristunivesiy

Chair

About the UNESCO Chair on Copyright, Neighboring, Cultural and Information
Rights at HSE University

The International Scientific and Educational Center “UNESCO Chair on
Copyright, Related, Cultural and Information Rights” (abbreviated as “UNESCO
Chair of the NRU HSE") was built by the decision of the Academic Council of the
NRU HSE in October 2020 under the Agreement between UNESCO and the
National Research University “Higher School of Economics” (NRU HSE) dated
August 7, 2020.

The Centertracesits history back to the UNESCO Chair on Copyright and Other
Intellectual Property Rights, established by initiative of the Permanent Representative
of the Russian Federation to UNESCO in 1993-1998, Ambassador Extraordinary
and Plenipotentiary of the Russian Federation, Doctor of Legal Sciences, Professor
M.A. Fedotov. The agreement on the organization of the UNESCO Chair based on
the Institute of International Law and Economics. A.S. Griboyedov (IMPE, now —
Moscow University named after A.S. Griboyedov) was signed on June 12, 1998.
In 2009, the Chair, in agreement with the UNESCO Secretariat, was relocated to
the Higher School of Economics.

The UNESCO Chair is a scientific and educational structural subdivision of the
National Research University Higher School of Economics. It participates in the
worldwide network of UNESCO Chairs Program called UNITWIN. The program
works based on the decision of the 26th session of the General Conference of
UNESCO in 1991. The program focuses on inter-university cooperation at the
global and regional levels of education, science, culture, and communication. The
UNITWIN/UNESCO Chairs program currently unites more than 830 Chairs and
20 specialized chair networks in 110 countries.

All over the world, UNESCO Chairs, acting in the spirit of academic solidarity,
stimulate sustainable ties between universities and institutions, governments, local
authorities, business circles, civil society, etc. The fundamental principle of the
UNITWIN/UNESCO Chairs Program is an equal partnership of universities,
which, through the UNESCO Chairs, initiate and implement various projects within
its framework, respecting university autonomy and academic freedom.

The HSE UNESCO Chair specializes in copyright, related rights, and cultural
and information laws, including the legal regulation of cyberspace, artificial
intelligence technologies, and transhumanism. The Chair cooperates with the
relevant divisions of the UNESCO Secretariat, particularly the Sector of Culture
and Information and Communication. The Chair cooperates with the UNESCO
Institute for Information Technologies in Education and the Commission of the
Russian Federation for UNESCO.

UNESCO Chair realizes versatile research, education, consulting, and expert
activities in the field of freedom of creativity and freedom of expression, legal and
ethical aspects of information pluralism. The Chair works on the progress of the
informational society and multilingualism in cyberspace. Chair toils on overcoming
the digital divide, transhumanism technologies, and the impact of artificial
intelligence on social and legal institutions. All this requires the stable functioning
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of an open discussion platform for the exchange of opinions, discussion of ideas,
transfer, and knowledge popularization.

Since 1999, the UNESCO Chair has published a quarterly scientific and
analytical magazine named Works on Intellectual Property (www.tis.hse.ru). lts
origins were such prominent Russian jurists as .L. Bachilo, M.M. Boguslavsky,
E.P. Gavrilov, V.A. Dozortsev, A.P. Sergeev, M.A. Fedotov, and their foreign
colleagues Mihaly Ficsor (WIPO, CEECA, CITIP), Adolf Ditz (Max Planck
Institute for Innovation and Competition), Peter Maggs (lllinois University), Kaarle
Nordenstreng (University of Tampere) and others.

The journal publishes scientific articles and analytics, book reviews, and expert
opinions on a wide range of IP problems and the modern information ecosystem.
Among the topics that attract the attention of the authors and readers of the journal
are topical issues of copyright and related rights, intellectual property rights in
the context of digitalization, and cultural and information rights in the context of
UNESCO conventions and recommendations. The list embraces human rights in
the digital age, legal regulation of cyberspace, mass communications, digital
platforms and ecosystems, artificial intelligence technologies, and transhumanism.

The journal published based on the Agreement between UNESCO and the
National Research University Higher School of Economics since 2014. The journal
presented in the List of peer-reviewed scientific publications publishing the main
scientific results of dissertations for the degree of Candidate of Science for the
degree of Doctor of Science (the List of Higher Attestation Commission under the
Ministry of Education and Science of Russia). The journal is on the Russian Science
Citation Index (RSCI).

The latest issue and archive of the journal are on the website of the UNESCO
Chair: https://hse.ru/unesco/tis; and on the magazine web page https://tis.
hse.ru/.

The UNESCO Chair of the National Research University “Higher School of
Economics” also publishes a monthly newspaper called “Sreda”, distributed free
of charge in electronic form by subscription. The Bulletin contains information about
normative legal acts coming into force, drafts of new laws, decrees and resolutions,
precedent judicial decisions, past and upcoming scientific conferences, seminars,
forums, etc.

Contacts of the UNESCO Chair at HSE University:
109028, Moscow, B. Trekhsvyatitelsky per., 3, room. 436;
tel./fax +7(495) 772-95-90 * 23017;

website: www.hse.ru/unesco/

e-mail: tis@hse.ru
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